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Recent Americans with Disabilities Act Decisions
Enacted on September 28, 2008, the ADA Amendments Act of 2008 (ADAAA) became effective on January 1, 2009.  Final regulations implementing the ADAAA were issued by the EEOC on March 25, 2011 (76 Fed. Reg. 16978).  The effect of the ADA Amendments Act and EEOC’s final regulations is to make it easier for individuals claiming protection under the law to establish that they have disabilities.  Most courts have not yet had occasion to interpret the new provisions, but this manual summarizes some of the few decisions issued so far under the ADAAA.


A.
Definition of “Disability” TC \l2 "A.
Definition of "Disability" 


1.
Actual Disability - ADA Amendments Act (ADAAA)

Norton v. Assisted Living Concepts, Inc., 2011 WL 1832952 (E.D. Tex. May 13, 2011).  Denying defendant’s motion for summary judgment, the court concluded that the plaintiff’s renal cancer, while in remission, qualified as a disability under the ADA.  The ADAAA expanded the definition of disability to include the operation of “major bodily functions.”  The EEOC’s regulations and interpretive guidance support the conclusion that cancer qualifies as a disability under the ADAAA.  Cancer at any stage substantially limits the major life activity of normal cell growth.
Feldman v. Law Enforcement Assocs. Corp., 2011 WL 891447 (E.D.N.C. Mar. 10, 2011).  The court denied the employer’s motion to dismiss the ADA claims of an employee with multiple sclerosis and an employee who had been hospitalized for two days and off work for several weeks because of a transient ischemic attack (“mini-stroke”).  The employer argued that neither employee had a substantially limiting impairment.  Although the court did not mention the ADAAA’s addition of major bodily functions as major life activities, it applied the new rule for conditions that are “episodic or in remission” to conclude that the employee with MS could state a claim because he might have had an impairment that was substantially limiting when active.  As support, the court also cited section (j)(5) of the EEOC’s NPRM, which proposed that MS is an impairment that will consistently meet the definition of disability.  With respect to the employee who experienced a mini-stroke, the court rejected the employer’s argument that the employee could not be substantially limited because he was able to engage in such activities as “leaving the house, going to doctor appointments, and contacting a lawyer.”  The court found that he might have been substantially limited in working, quoting the NPRM’s statement that “[i]n determining whether an individual has a disability, the focus is on how a major life activity is substantially limited, not on what an individual can do in spite of an impairment.”

Horgan v. Simmons,  704 F. Supp. 2d 814 (N.D. Ill. Apr. 12, 2010).  The plaintiff, who had been diagnosed as HIV-positive for 10 years but kept his status confidential, had been a sales manager for the employer since 2001.  Stating that he was “worried” about the plaintiff, the company president met with the plaintiff in July 2009 and demanded to know whether he was having medical problems.  The plaintiff ultimately disclosed his HIV-positive status but stated that it did not affect his ability to do his job.  The plaintiff alleged that the president urged him to tell his family about his condition; asked him “how he could ever perform his job with his HIV positive condition and how he could continue to work with a terminal illness”; and told him he did not believe that the plaintiff “could lead if the employees knew about his condition.”  According to the plaintiff, the president then told him to leave the plant immediately, and he was terminated the next day.  The plaintiff sued under the ADA, alleging that he was subjected to both discriminatory termination and an impermissible disability-based inquiry.  Moving to dismiss, the employer contended that HIV infection does not always substantially limit a major life activity and that the plaintiff could not meet the definition of disability.  Denying the motion, the court noted that the ADAAA makes clear that the function of the immune system is a “major life activity.”  In adopting the ADAAA, Congress also made clear its intent that “the primary object of attention in cases brought under the ADA should be whether entities covered under the ADA have complied with their obligations,” and thus “the question of whether an individual’s impairment is a disability under the ADA should not demand extensive analysis.”  The court concluded that it was “certainly plausible – particularly, under the amended ADA – that Plaintiff’s HIV positive status substantially limit[ed] a major life activity:  the function of his immune system” and stated that this conclusion was consistent with the EEOC’s proposed regulations to implement the ADAAA, which list HIV as an impairment that will “consistently meet the definition of disability.” 

Hoffman v. Carefirst of Fort Wayne, Inc., 737 F. Supp. 2d  976 (N.D. Ind. 2010).  When the plaintiff, a medical equipment service technician, was diagnosed with stage III renal carcinoma in  November 2007, he took short-term disability leave for surgery and recovery, and returned to work on January 2, 2008, without restrictions.  He did not take any significant time off after his return.  In January 2009, in response to a new requirement that all service technicians work overtime (65 to 70 hours per week) and work a night shift once a week, the plaintiff sought  accommodation, providing a doctor’s note stating that he could “not work more than 8 hours/day, 5 days/week.  Dx:  Stage III renal cancer.”  After the employer refused to provide the requested accommodation, the plaintiff filed suit alleging denial of accommodation and unlawful termination.  The employer argued that the plaintiff did not have a substantially limiting impairment because at the time in question his cancer was in remission and he had been working for a year without restrictions.  Denying the employer’s motion for summary judgment, the court held that it was “bound by the clear language of the ADAAA . . . [, which] clearly provides that ‘an impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active.”  Because the plaintiff had cancer in remission (and that cancer would have substantially limited a major life activity when it was active), the plaintiff was not required to show that he was substantially limited in a major life activity at the actual time of the alleged adverse employment action.  This “conclusion [was] bolstered by EEOC’s interpretive guidance” since the Commission’s ADAAA regulatory proposal “specifically provides that ‘cancer’ is an example of ‘impairments that are episodic or in remission’” and that cancer is an example of an impairment that will “consistently meet the definition of disability” because it “substantially limits major life activities such as normal cell growth.”   
Gil v. Vortex, L.L.C., 697 F. Supp. 2d 234 (D. Mass. 2010).  The plaintiff, a punch press operator who was completely blind in one eye, brought claims under the ADA challenging his employer’s requirement that he provide two doctor’s notes and submit to an independent medical examination to verify his ability to work without incident and challenging his subsequent termination due to the employer’s fears that he might injure himself.  Contending that the plaintiff’s allegations were insufficient to plead disability even under the ADAAA standards, the employer moved to dismiss.  Denying the motion, the court held that even though the complaint was devoid of any references to “substantial limitations” resulting from the plaintiff’s monocular vision, enough had been “pled to satisfy the relaxed disability standard of the Amendments Act.”  Moreover, with respect to satisfying the new ADAAA “regarded as” standard, the court ruled that the facts established a plausible allegation that the employer believed the plaintiff to be disabled and terminated him as a result.  In reaching this conclusion, the court noted that the employer asked the plaintiff for medical verification of his ability to work without incident, that he was terminated when the employer believed he was unable to obtain this verification, and that the plaintiff’s supervisor told the plaintiff’s daughter that the plaintiff was discharged because of the employer’s fears that he would injure himself.    

Lowe v. American Eurocopter, L.L.C., 2010 WL 5232523 (N.D. Miss. Dec. 16, 2010).  Acknowledging that many pre-ADAAA cases had concluded that obesity was not a disability, the court denied the employer’s motion to dismiss for lack of coverage, holding that in light of changes made by the ADAAA, the plaintiff’s obesity could be covered under prongs 1 or 3 of the amended definition of disability. 

Broderick v. Research Found. of State Univ. of N.Y., 2010 WL 3173832 (E.D.N.Y. Aug. 11, 2010).  A nurse manager brought an ADA lawsuit alleging denial of accommodation and discriminatory termination after she reinjured her left hip.  The court granted a motion to dismiss the claims, with leave to replead, holding that the complaint’s reference to an unspecified injury to the plaintiff’s hip and lower back without explanation of what major life activity it substantially limited was insufficient to state a claim under the ADAAA standards.



2.
Regarded as Substantially Limited in a Major Life Activity  TC \l3 "3.
Regarded as Substantially Limited in a Major Life Activity" 
Gil v. Vortex, L.L.C., 2010 WL 1131642 (D. Mass. Mar. 25, 2010). (See summary at p3 - facts established a plausible allegation that the employer believed the plaintiff to be disabled and terminated him as a result). 
Wurzel v. Whirlpool Corp., 2010 WL 1495197 (N.D. Ohio Apr. 14, 2010).  The plaintiff, a materials handler whose job entailed driving a tow motor to deliver items throughout the Whirlpool plant, was diagnosed with prinzmetal angina, which causes coronary spasms without warning.  Because of increasingly frequent episodes of tightness in the chest, shortness of breath, dizziness, left arm numbness, and fatigue, the plaintiff sought help from the employee health center and took intermittent leave.  The company doctor concluded that the plaintiff was unqualified to drive the tow motor, and the plaintiff was transferred to a position in the paint department.  Based on subsequent medical reviews, the company concluded that the plaintiff also could not safely perform the paint position, as it required working on a low-hanging conveyor line that moved continuously and one rotation required working alone outside the presence of other employees.  He was placed on mandatory sick leave pending either bidding successfully on another position that he could perform safely or being spasm-free for six months.  The court granted summary judgment for Whirlpool on the plaintiff’s disability discrimination claim challenging the mandatory leave.  Applying the ADAAA “regarded as” standard to those actions that occurred on or after the ADAAA’s effective date, the court ruled that the plaintiff was not subjected to an action prohibited under the ADA “because of an actual or perceived physical or mental impairment,” since he posed a direct threat to safety.  “[A] rational jury could only find that concerns with plaintiff’s own safety and that of his co-workers promoted Whirlpool’s decisions.  Actions motivated by bona fide concerns with worker safety cannot be deemed or found to be prohibited under the ADA, as amended or otherwise.”  The court also stated that it was the consequences of the plaintiff’s condition, not the condition itself, which motivated the employer’s decision.  (An appeal is pending in this case (10-3692 6th Cir.) in which the EEOC has filed and amicus brief (available at www.eeoc.gov) disagreeing with all aspect’s of the district court’s ruling.)
George v. TJX Cos., 2009 WL 4718840 (E.D.N.Y. Dec. 9, 2009).  The plaintiff, a back room associate at a retail store whose position entailed lifting, stacking, and processing approximately 400 to 450 boxes of merchandise per day, was terminated after abandoning his position, in part, according to the plaintiff, because of how he was treated by the company when he sustained a fractured upper arm.  Granting summary judgment for the employer on the plaintiff’s claims of disparate treatment and denial of accommodation, the court found that the ADAAA did not apply retroactively but nevertheless noted that the plaintiff could not even meet the amended definition of “regarded as.”  The ADAAA “regarded as” prong does “not apply to impairments that are transitory and minor” and defines “transitory” as an impairment with an actual or expected duration of six months or less.  Because the record evidence “overwhelmingly support[ed] the inference that plaintiff’s impairment lasted only two months,” the plaintiff “presented no evidence to dispute that [the employer] saw him as having a temporary injury without permanent or long-term impact.”
TA \s "130 F.3d 702" \c 1 \l "Barber v. Nabors Drilling U.S.A., Inc., 130 F.3d 702 (5th Cir. 1997)"

TA \s "219 F.3d 855" \c 1 \l "Summerville v. Trans World Airlines, Inc., 219 F.3d 855 (8th Cir. 2000), petition for cert. filed, 69 U.S.L.W. 3514 (U.S. Jan. 24, 2001)"
B.
“Qualified Individual with a Disability” -  TC \l2 "B. 
Definition of Qualified Individual with a Disability" Essential Functions TC \l3 "1.
Essential Functions" 
Miller v. Illinois Dep’t of Transp., 2011 WL 1756119 (7th Cir. 2011).  Reversing summary judgment for the defendant, the court found that a department of transportation employee could perform the essential functions of his job with reasonable accommodations.  The plaintiff was originally hired as a bridge maintainer and was assigned to a bridge crew.  The plaintiff’s job responsibilities included tasks performed from the ground as well as at some height above the ground or water.  The plaintiff’s fear of heights progressed and he was formally diagnosed with acrophobia.  He requested, as a reasonable accommodation, to work below heights of 25 feet unless the work was secure and unexposed.  The defendant prohibited the plaintiff from performing any bridge crew work and forced him to take leave, even though two doctors had cleared the plaintiff for work with minor accommodations.  The defendant “argue[d] that working above 25 feet in an extreme or exposed position is an essential function of members of the bridge crew.”  The court rejected the defendant’s argument that every task assigned to the bridge crew as a whole was an essential task of each member of the crew.  In fact, the bridge crew typically worked as a team, rotating and trading tasks to address each employee’s abilities and limitations.  In these cases, “[t]he law requires an employer to rethink its preferred practices or established methods of operation.”

Gratzl v. Office of the Chief Judges, 601 F.3d 674 (7th Cir. 2010).  Affirming summary judgment for the defendant, the court concluded that rotating through courtrooms was an essential function of an official court reporter.  When originally hired as a court reporter specialist, the plaintiff worked only in the control room, which allowed her to manage her incontinence without problems.  When the defendant abolished her position and required her and all other court reporters to rotate through the control room and courtrooms, the plaintiff asked to be allowed to remain assigned only to the control room as a reasonable accommodation.  The court concluded that the defendant had the right to restructure the court reporting jobs and create an essential function that required the ability to rotate.  Restructuring was intended to evenly distribute the workload, which varied with each courtroom.  The fact that the defendant once had a position whose essential function was to work only in the control room or that other courts still had such positions did not prevent the defendant from choosing to implement a different approach.  


 


C.
Reasonable Accommodation TC \l2 "D.
Reasonable Accommodation" 


1.
Notice of the Need for Reasonable Accommodation TC \l3 "1.
Notice of the Need for Reasonable Accommodation" 
Kobus v. College of St. Scholastica, Inc., 608 F.3d 1034 (8th Cir. 2010).  Because the plaintiff never mentioned that he had depression or that he was taking an antidepressant, he failed to put his employer on notice that he needed leave as a reasonable accommodation.  On one occasion, the employer asked the plaintiff if he wanted medical leave under the FMLA after he had stated that he was dealing with “stress and anxiety,” but he declined to apply for leave because he did not have a doctor who could fill out the certification form.  In affirming summary judgment for the employer, the court rejected the plaintiff’s argument that Question 17, Example A, in the EEOC’s Enforcement Guidance on the ADA and Psychiatric Disabilities required the defendant to recognize that his statements about leave – including mentioning headaches and neck pain and a need for mental health leave – constituted a request for reasonable accommodation.  The court emphasized that the plaintiff repeatedly declined to identify his diagnosis and failed to request FMLA leave when offered the opportunity.  Furthermore, the court did not necessarily agree that the Enforcement Guidance was controlling, but even if it was, the guidance was clear that an employer had a right to obtain documentation confirming the existence of a disability and the need for accommodation.  The plaintiff’s repeated statements that he did not have a doctor, and therefore had no way to verify his condition or need for leave, meant he would not have been able to meet this requirement.


2.
Interactive Process

Stockton v. Northwest Airlines, 2011 WL 1258506 (D. Minn. 2011).  Summary judgment for employer on accommodation claim denied where it failed to engage in good faith in the accommodation process, thus raising a genuine issue of fact whether plaintiff could have been accommodated.  The employer cannot claim to have adequately participated in the interactive process where it represented that there were no accurate written job descriptions for any union jobs, where it failed to share the true requirements of those jobs with plaintiff, where it failed to suggest an appropriate position and denied plaintiff access to its listings of union positions available either through vacancy or bumping, and where it told him to find and apply for appropriate jobs on his own.


3.
Job Re-Structuring, Part-Time Work, and Modified Work Schedules TC \l3 "3.
Job Re-Structuring, Part-Time Work, and Modified Work Schedules" 
Colwell v. Rite Aid Corp., 602 F.3d 495 (3d Cir. 2010).  Reversing summary judgment for the employer, the court held that changing an employee’s work schedule to day shifts in order to address disability-related difficulties in getting to work is a type of reasonable accommodation contemplated by the ADA.  A cashier who developed retinal vein occlusion and glaucoma in one eye could not safely drive to and from work at night due to partial blindness.  There was no dispute that bus service and taxis were not an option.  The plaintiff and her doctor both requested that the plaintiff be allowed to work only daytime hours as a reasonable accommodation, but the employer refused.  The court concluded that although disability-related difficulties involving commuting to work do not require an employer to assume responsibility for getting the employee to the workplace, there is nothing inherently unreasonable in having an employer provide an otherwise qualified individual with a disability assistance with commuting.  Changing an employee’s work shift is a modification to a workplace condition that is entirely within the employer’s control.  Moreover, the ADA expressly includes modified work schedules as a form of reasonable accommodation.  Finally, in the legislative history of the ADA, Congress stated that modifying work schedules may be required for individuals with disabilities who depend on a public transportation system that is not fully accessible, indicating that reasonable accommodation is not limited to problems arising in the workplace.  Therefore, it was a question of fact for a jury as to whether providing the shift change would cause an undue hardship on other employees or the operations of the business.  


4.
Reassignment TC \l3 "5.
Reassignment" 
Wilkerson v. Shinseki, 606 F.3d 1256 (10th Cir. 2010).  In this Rehabilitation Act case, the court held that the Department of Veterans Affairs met its reasonable accommodation obligation by reassigning an employee to a lower-level position when he was no longer qualified to meet the physical requirements of a boiler plant operator.  Affirming summary judgment, the court found that there were no other reasonable accommodations that would have permitted the plaintiff to remain as a boiler plant operator despite his obesity and uncontrolled diabetes.  The plaintiff had requested that the defendant purchase a special ladder to accommodate his weight, but the court noted that this accommodation would not have addressed the plaintiff’s inability to meet lawful minimum physical requirements of the position, which included automatic exclusion for uncontrolled diabetes.  
Duvall v. Georgia-Pacific Consumer Prods., L.P., 607 F.3d 1255 (10th Cir. 2010).  The court affirmed summary judgment to the employer where the plaintiff failed to establish the existence of a vacant position to which he could have been reassigned.  A position is vacant for the purpose of making a reassignment if it is available to similarly situated nondisabled employees to apply for and obtain.  The court stated that its holding was consistent with Congress’s purpose in enacting the ADA to place employees with disabilities on an equal footing with their non-disabled coworkers.  Here, a paper mill decided to outsource jobs in the department where the plaintiff worked.  During a transition period, the employer hired a staffing firm to place temporary workers in these positions while the employer relocated its employees to other jobs.  The plaintiff was limited in the other jobs he could take, because he could not be exposed to paper dust due to cystic fibrosis.  He wanted to remain in his old job in the shipping department, which had become staffed by temporary workers pending takeover by the outsourcing company.  Alternatively, he wanted to be placed in the storeroom department, which was staffed by temporary workers while the employer was considering outsourcing jobs in that department.  The plaintiff argued that positions filled by temporary workers were vacant positions.  However, because similarly situated nondisabled employees were not eligible to apply for those positions, the employer was not required to reassign the plaintiff to any of them.

TA \s "90 F.3d 1173" \c 0

5.
Working at Home or from a Remote Location TC \l3 "6.
Working at Home" 
Gomez-Gonzalez v. Rural Opportunities, Inc., 626 F.3d 654 (1st Cir. 2010).  The court affirmed summary judgment for the employer, concluding that the plaintiff failed to show how her request to work from home would enable her to perform her job effectively.  Although the plaintiff argued that her request to work from home was similar to an earlier request that had been granted, the court noted that there were significant differences between the two requests to telework.  The earlier requested accommodation involved working from home a few days per week whereas the new request would entail her working only one day a week in the office.  Also, the plaintiff’s new request would include the right to work from home for weeks at a time without any travel, even though her original accommodation did not limit travel.

TA \s "44 F.3d 538" \c 1 \l "ande Zande v. Wisconsin Dep’t of Admin., 44 F.3d 538 (7th Cir. 1995)."

TA \s "84 F.Supp.2d 707" \c 0

6.
Stress-Free Job TC \l3 "8.
Stress-Free Job" 
Lors v. Dean, 595 F.3d 831 (8th Cir. 2010) (per curiam).  The plaintiff’s contention that his original position provided a low level of stress, which he needed to control his type 1 diabetes, did not require his employer to return him to that position.  The plaintiff had been removed as a computer support services team leader because of difficulty getting along with others.  After being transferred to provide computer support services in a women’s prison, the plaintiff expressed concern that his new position made it harder to control his diabetes, e.g., he might be inside a secure perimeter without his diabetes supplies during a lockdown.  In response, the employer transferred him to another building and told him that he could decide how to perform his job in a way that would permit him to best manage his diabetes.  Addressing the plaintiff’s concerns about managing his diabetes during work emergencies, the employer told the plaintiff that he could ask to have work reassigned to a coworker to ensure that his blood sugar levels remained within an acceptable range.  Unsatisfied, the plaintiff demanded that he be transferred back to his original job as it was the only effective accommodation.  The court disagreed, affirming summary judgment for the employer by noting that the ADA only requires an employer to provide a reasonable accommodation and not necessarily the one that the employee views as ideal.  The court also pointed out that the plaintiff’s own medical experts testified that a hypothetical individual similar to the plaintiff in age and general health should be able to manage his diabetes without any accommodations.  Nevertheless, the employer provided the plaintiff with several accommodations that permitted flexibility in organizing his work and allowed him to take breaks to test his blood sugar and to treat low levels.



7.
Benefits and Privileges of Employment TC \l3 "13.
Benefits and Privileges of Employment" 
EEOC v. UPS Supply Chain Solutions, 620 F.3d 1103 (9th Cir. 2010).  Reversing summary judgment for the employer, the court found genuine issues of material fact as to whether the employer knew that it had provided ineffective accommodations to a deaf employee whose primary language was ASL and who had limited understanding of written English.  The employee, a junior accounting clerk, did not need a sign language interpreter to perform his job duties.  However, he contended he needed one, or other forms of reasonable accommodation, for staff meetings and job training and to understand the company’s sexual harassment policy.  The court found sufficient evidence that providing the employee with agendas, contemporaneous notes, and written summaries of weekly meetings, which could last up to an hour, may not have provided him with equal access to this benefit and privilege of employment.  Similarly, the company’s refusal to provide an interpreter, or significant delay in doing so, may have deprived the employee of access to on-line Excel training available to other employees.  Finally, the employee’s lack of an interpreter may have prevented him from understanding the company’s sexual harassment policy.  


D.
Drug and Alcohol Use TC \l2 "E.
Drug and Alcohol Use" 
Lopez v. Pacific Mar. Ass’n, 24 A.D. Cas. 385, 2011 WL 711884 (9th Cir. Mar. 2, 2011). Affirming summary judgment for the employer, the court rejected the plaintiff’s disparate treatment and disparate impact claims challenging the employer’s “one strike” drug test rule.  The plaintiff applied for a job as a longshoreman in 1997 and was disqualified after failing a drug test due to drug addiction.  He reapplied in 2004, by which time he was rehabilitated, but was rejected pursuant to the employer’s rule imposing a permanent ban on hiring any individual who had previously failed its drug test.  The employer permanently disqualified any applicants who tested positive because it thought that applicants who could not abstain from using an illegal drug, even after receiving advance notice of an upcoming drug test, showed less responsibility and less interest in the job than applicants who passed the drug test.  The court rejected the plaintiff’s disparate treatment claim, finding that the “one-strike” rule eliminated candidates on the basis of a failed drug test and not an applicant’s drug addiction.  Because the rule equally affected recreational users and individuals with past drug addiction, it was adopted without discriminatory purpose, and therefore there was no basis for a disparate treatment claim.  The fact that the plaintiff notified the employer of his prior drug addiction did not indicate that the employer’s decision was based on a record of disability since the notification came only after he was disqualified.  The court also rejected the plaintiff’s disparate impact claim because he failed to establish that the rule screened out prior drug addicts at a higher rate than recreational drug users.

Ames v. Home Depot U.S.A. Inc., 629 F. 3d 665 (7th Cir. 2011).  The plaintiff alleged that the employer failed to accommodate her disability, alcoholism, and discharged her because of that disability.  The plaintiff notified the employer that she had an alcohol problem and sought assistance through the employee assistance program (EAP).  The employer placed the plaintiff on paid administrative leave and told her she could return to work after receiving treatment, passing a drug and alcohol test, and obtaining a return-to-work authorization.  The plaintiff also signed an EAP agreement subjecting her to periodic drug and alcohol testing for the remainder of her employment.  After she was arrested for driving under the influence, and, one month later, reported to work under the influence of alcohol, the employer terminated her for violating its substance abuse policy.  Affirming summary judgment for the employer, the court found that even assuming the plaintiff had a disability, the employer had a legitimate, nondiscriminatory reason for the termination, i.e., violating of the EAP agreement and workplace rules.   


E.
Direct Threat TC \l3 "1.
Direct Threat" 
EEOC v. Stoughton Trailers, L.L.C., 23 A.D. Cas. (BNA) 929, 2010 WL 2572813  (W.D. Wis. June 23, 2010).  The plaintiff, who was deaf, was not hired as a truck assembly-line worker because he was unable to hear warnings of oncoming danger.  The employer argued that the plaintiff was unqualified because he was unable to perform the essential function of “hearing bells, alarms, and all verbal communication,” and, for the same reason, that he would pose a direct threat to himself and others.  Following the Seventh Circuit’s approach in cases where the “direct threat” and “qualified” issues overlap, and rejecting the approach taken by the First, Fifth, Tenth, and Eleventh Circuits, which require the employee to show that he was not a direct threat to himself or others, the court held that the defendant bears the burden of demonstrating that the plaintiff posed a direct threat, even though the plaintiff bears the burden of demonstrating that he was qualified for the job.  Accordingly, although the employer was not entitled to summary judgment on the direct threat issue, it was entitled to summary judgment on the qualified issue because the plaintiff had not offered sufficient evidence that a reasonable accommodation would have enabled him to perform the essential function of hearing bells, alarms, and verbal communications. 


F.
Exams and Inquiries

Lee v. City of Columbus, 24 A.D. Cas. (BNA) 257, 2011 WL 611904 (6th Cir. Feb. 23, 2011).  Several plaintiffs filed a class action challenging the city’s directive requiring employees returning from more than three days of sick leave, injury leave, or restricted duty to submit a doctor’s note to their immediate supervisor stating the “nature of the illness” and whether the employee was capable of returning to regular duty.  In concluding that the directive violated the Rehabilitation Act (which incorporates the limitations on disclosure of medical information contained in the ADA), the district court relied heavily on the Second Circuit’s decision in Conroy v. New York State Department of Correctional Services, 333 F.3d 88 (2d Cir. 2003), which had held that a similar directive was a prohibited disability-related inquiry under the ADA.  Finding no business necessity to justify the inquiry, the Second Circuit had held the directive invalid as applied to employees who were neither identified as abusers of sick leave nor working in safety-sensitive jobs.  On appeal in the instant case, the Sixth Circuit disagreed that requiring an employee to provide a general diagnosis (“or in this case, an even less specific statement regarding the ‘nature’ of an employee’s illness”) is “tantamount” to an inquiry “as to whether such employee is an individual with a disability or as to the nature or severity of the disability” under the ADA.  Finding Conroy too far-reaching and noting that it had not been followed by other courts of appeals, the Sixth Circuit stated that a significant difference between the Rehabilitation Act and the ADA is that the ADA prohibits discrimination “because of disability,” while the Rehabilitation Act only prohibits discrimination “solely on the basis of” a disability.  Thus, “[t]he mere fact that an employer, pursuant to a sick leave policy, requests a general diagnosis that may tend to lead to information about disabilities falls short of the requisite proof that the employer is discriminating solely on the basis of disability.”  The court suggested that the result would be no different under the ADA, however, because even if the city’s directive constituted a disability-related inquiry, it was a valid “workplace policy applicable to all employees, disabled or not.”  Finally, the court noted that EEOC’s enforcement guidance on disability-related inquiries and medical examinations of employees (Question 15) endorses an employer’s right to request a doctor’s note when an employee has used sick leave.

Bates v. Dura Auto. Sys., Inc., 625 F.3d 283 (6th Cir. 2010).  Concerned that one of its facilities had a higher rate of workplace accidents than comparable plants and suspecting that this might be caused by either legal or illegal drug use, the employer implemented a policy that prohibited employees from using legal prescription drugs if such use adversely affected safety, company property, or job performance.  The policy screened employees for twelve substances including those commonly found in legal prescription drugs, such as Xanax, Lortab, and Oxycodone.  Seven former employees, who each tested positive for one of the twelve prohibited substances but had a legal prescription for a drug containing the substance, brought suit alleging that the company’s policy violated the ADA.  Reversing the district court’s holding that an individual need not be disabled to pursue a claim of impermissible medical examination,  the appeals court held that although non-disabled individuals may bring claims under some provisions of the ADA, the plain language of the ADA’s testing and qualifications standards provision (subsection (b)(6)) only covers qualified individuals with disabilities.  

Wisbey v. City of Lincoln, Neb., 612 F.3d 667 (8th Cir. 2010).   The plaintiff, an emergency dispatcher who had taken frequent intermittent leave under the FMLA for depression and anxiety, alleged that the city violated the ADA by requiring her to submit to a fitness-for-duty medical examination and terminating her based on the doctor’s report that she was not qualified to work.  The court concluded that because the plaintiff stated in her application for FMLA leave that she “suffered from conditions affecting her concentration and motivation,” the city had reason to believe that she could not perform the essential functions of her position and therefore did not violate the ADA by requiring a fitness-for-duty exam.

Brownfield v. City of Yakima, 612 F.3d 1140 (9th Cir. 2010).  The plaintiff, a former police officer for the City of Yakima Police Department (YPD), injured his head in an automobile accident and returned to full duty after recovering from symptoms that included “reduced self-awareness.”  Years later, following several incidents (e.g., confrontations with other officers, a traffic stop during which the plaintiff reported that he felt “himself losing control,” and an argument with his estranged wife who called the police), YPD referred the plaintiff for a fitness-for-duty examination (FFDE).  The doctor who conducted the FFDE concluded that the plaintiff had a mood disorder, which manifested itself in “poor judgment, emotional volatility, and irritability” and could be related to his 2000 head injury.  Based on the doctor’s report that the plaintiff had a permanent disability and was unfit for police duty, YPD transferred him from administrative to FMLA leave.  In 2006, based on a report from the plaintiff’s primary care physician (who concluded that the officer could perform his physical duties but would not comment on his psychological issues),  YPD ordered the plaintiff to undergo another FFDE with a different doctor to determine whether he was fit for duty.  The plaintiff went to the initial exam but refused to return to for a follow-up visit and was terminated.  Relying on Yin v. California, 95 F.3d 864 (9th Cir. 1996), the plaintiff argued that the defendant could not require him to undergo an FFDE unless it could show that health problems had caused his job performance to decline.  Agreeing with the conclusions reached by several district courts, the Ninth Circuit held that “prophylactic psychological examinations can sometimes satisfy the business necessity standard, particularly when the employer is engaged in dangerous work.”  While the business necessity standard is “quite high, and is not to be confused with mere expediency,” the standard “may be met even before an employee’s work performance declines if the employer is faced with significant evidence that could cause a reasonable person to inquire as to whether the employee is still capable of performing his job.”  An employee’s behavior cannot, however, be “merely annoying or inefficient to justify an examination; rather, there must be genuine reason to doubt whether the employee can perform job-related functions.”
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