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 >> NANCY HORTON:  Good afternoon or good morning, depending where you are, everyone, and welcome to our webinar today, “Hot Topics in Reasonable Accommodation.” My name is Nancy Horton, the Project Specialist with the Mid‑Atlantic ADA Center, and we're very pleased to be joined today by Jeanne Goldberg, who is a Senior Attorney Advisor in the Office of Legal Counsel at the U.S. Equal Employment Opportunity Commission. She works at the headquarters in Washington DC, and I will introduce Jeanne shortly, but first a couple of housekeeping details and a word from your hosts today.
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This webinar is being presented by TransCen, Inc., which works to improve the lives of people with disabilities through meaningful work and community inclusion. And TransCen operates the Mid‑Atlantic ADA Center, which is funded by the National Institute on Disability, Independent Living, and Rehabilitation Research, which is in the Administration for Community Living within the U.S. Department of Health and Human Services.
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Now, some housekeeping details about participating and listening to the webinar today. If you are online, please make sure that your computer speakers are turned on or your headphones are plugged in. You can control the audio broadcast via the audio panel that you will see to the left of your screen. If you have sound problems, you can go through the audio wizard by selecting the microphone icon that you'll see there located at the top of the audio/video panel.
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If you are connecting by telephone today, you can call 1‑857‑232‑0476.  Use the pass code 368564 to enter, and note that this is not a toll‑free number.
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Captioning is being provided today, you can open that window by selecting the “cc” icon in the audio/video panel. You can resize that window, change the font size, and save the transcript if you would like to do that.
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To submit questions within the webinar platform, you can use the chat‑box feature. You can press “Control M” as in “mic” to be able to enter text into that area. Once you do that, you won't be able to see that question but the presenters will be able to see that. If you're connected today by a mobile device, you can submit questions in the chat area within the app. You can also email questions to adatraining@transcen.org.
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You can customize your view; you can resize the whiteboard area where you see the slides. You can make it the larger or smaller by using the drop‑down menu located above and to the left of the whiteboard. You'll see that the default is set on fit‑to‑page, so you can adjust that if you like.
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You can resize or reposition the chat, the participant, and the audio/video panel, if you like. You can detach them and then you can resize them. You can use the little symbol that looks like a little group of lines, the little list icon there in the upper right‑hand corner of each panel.
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If you experience any technical difficulties during the session, you can use the chat panel to send a message to the Mid‑Atlantic ADA Center, you can email adatraining@transcen.org, or call our office directly on our local number at 301‑217‑0124.
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This webinar is being recorded, and it will be available in an archive within a few weeks. All participants should receive an email with information about that once it becomes available.

Slide 11

If you are looking for a certificate of participation, consult the reminder email that you got about today's session. You'll find information about that. For continuing education credit, CEUs, we will be announcing a code word at the end of the session and requests for CEUs need to be submitted by October 31.
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So with that, I would like to introduce our speaker today and turn the program over to her. Jeanne Goldberg advises the Equal Employment Opportunity Commission, the EEOC, on the interpretation and application of the statutes it enforces, including the Americans with Disabilities Act, the Genetic Information Nondiscrimination Act, and Title 7 of the Civil Rights Act of 1964.

In that roll, she assists in drafting regulations and policy guidance and provides counsel on a wide range of other commission matters. She's delivered hundreds of training presentations all across the country, and prior to joining the EEOC, Ms. Goldberg was in private law practice. She received her B.A. from Northwestern University and her J.D. from George Washington University. So with that, I'd like to turn the program over to Jeanne.
   >> JEANNE GOLDBERG:  Thanks so much, Nancy, and good afternoon, everyone. We're going to dive right in and follow along with the PowerPoint on your screen. 
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Starting on Slide 13, this refers to the handout that accompanies today's presentation called, “Key ADA and GINA Documents Available from the EEOC” on our website, EEOC.gov. So following the presentation, make sure you have as your takeaway both the PowerPoint and this separate handout.

The handout has a list that has just been updated which has all of the hyperlinks to our enforcement guidance and technical assistance publications involving both the ADA and the Genetic Information Nondiscrimination Act. It's very useful, so I hope you not only hold onto it for your own purposes, but circulate it to anyone within your organization who you think could make reference to these resources going forward.
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If you turn next to Slide 14, I'm going to call your attention in particular to six brand new publications on that list that have been issued this year. The first is “Employer‑Provided Leave and the Americans with Disabilities Act,” which walks you through all the issues to consider and a lot of practical examples for when employees request leave for treatment or recuperation or other disability‑related needs, including how to determine undue hardship in terms of how much leave is too much, providing a step‑by‑step analysis in terms of looking at the relevant facts.

The other new publications are “Legal Rights for Pregnant Workers Under Federal Law,” which addresses both the ADA obligations to pregnant workers whose pregnancy‑related medical condition may be a disability, and the sex discrimination obligations to pregnant workers, including but not limited to, those with medical limitations.

Next, “Helping Patients Deal with Pregnant‑Related Limitations and Restrictions at Work,” which as the title suggests, is geared toward doctors so they can better understand when they have a patient whose employer needs supporting information on a pregnancy‑related limitation, what types of documentation to provide to the employer, how to assist the employer, and the employee, in getting the information that's needed.

The next three publications, “What You Should Know About HIV/AIDS and Employment Discrimination,” as well as, “Living with HIV Infection: Your Legal Rights Under the ADA,” and, “Helping Patients with HIV Infection Who Need Accommodations,” all walk you through the basic rules with respect to the rights and obligations of, respectively, employees and employers for those with HIV or AIDS, both disparate treatment, harassment, and accommodation issues. Gives you a quick summary in the, “What You Should Know,” document, a lot of litigation that EEOC has brought involving HIV discrimination. And as you can, again, tell by the title, that third publication, “Helping Patients with HIV Infection,” is again, geared toward healthcare providers and the information that they may be asked to provide to the employer during an accommodation interactive process.

So these are all very short, user‑friendly publications geared toward lay people that we hope will get critical information out about these rights under the ADA, and help those employers and employees.

With that brief commercial moment concluded, we're going to turn to today's “Reasonable Accommodation Hot Topics” roundup.
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Before we talk about the new cases, I have some slides to set the stage based on the questions we're most frequently receiving from employers about figuring out whether and how to accommodate a particular employee.

So picking up on Slide 15, does the individual, requesting accommodations, have a substantially limiting impairment? Now, of course, an employer is free to provide accommodation to anyone, and need not determine if, legally, that person's medical condition meets the definition of an impairment that substantially limits a major life activity.

But an employer should be just sure if they're going to provide accommodation, regardless of whether someone's medical condition meets that definition without going through that legal rigmarole, the employer should simply be sure not to engage any disparate treatment of one employee versus another.

If the employer has determined, however, not to provide accommodation unless an individual is legally entitled to it, the threshold issue, of course, is whether the individual has or had an impairment that substantially limits a major life activity and currently needs the accommodation requested.
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On Slide 16, you’ll see the rule governing when and how much medical information an employer can ask for in this circumstance. Once an accommodation request is made, the employer, if it's not obvious or already known, can obtain reasonable documentation that an employee has a disability, a substantially limiting impairment, or a record of it, and needs the accommodation requested.
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Now, how do you do that? Slide 17. We get this question all the time.  Well, what means should I use to obtain that information, asks the employer?  The employer has a number of options. They can either ask the employee to obtain the supporting medical information from the employee's healthcare provider. You tell the employee what you need and ask the employee to go to their doctor, obtain a letter or other supporting documentation, and bring it in to you, the employer.

Or, the employer can ask the employee to sign a limited release, allowing the employer to contact the healthcare provider directly to ask about what's the diagnosis, what are the limitations that need accommodation, what accommodation, if any, do you, doctor, propose? How long is the accommodation expected to be needed, and so on.

Now, the employer, in addition to verifying the diagnosis and limitations, might have a need to follow up with the doctor, and that is perfectly permitted.  The employer may need to clarify the limitations to make sure they understand what the doctor is saying is needed, what the employee is asking for, as well as how to determine what accommodation might be effective. You might need more information. And you might have a different idea, as the employer, about how the employee might be accommodated. You might be exploring an equally effective alternative, but you want to make sure that it's equally effective before that's what you offer to the employee in lieu of what they've requested.  

So that conversation is perfectly permissible with the employee's healthcare provider to say, doctor, we're considering “X” instead of “Y,” would that meet the individual's limitation, satisfy their restrictions? So you can have that dialogue.

There is not a prescribed dance of communications and first and second opinions as under the FMLA. It's much more free‑form, not micro-managed in that way under the ADA. So, within the bounds of the rules I just described, the employer and the employee and the healthcare provider can have this dialogue to figure out what's the appropriate accommodation.
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Slide 18, assessing medical information. So, you've obtained this supporting medical information and you need to decide if the person has a disability. Remember that definition of disability was greatly broadened under the ADA Amendments Act. The statute now says that disability shall be construed in favor of broad coverage and should not demand extensive analysis, so the definition, of course, is much easier to meet than it was in the past.
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Slide 19, has for you a quick recap of the four changes Congress made to that definition of “substantially limited and major life activity.” And you need to remember, if you are the one assessing this medical information and charged with determining if the individual has a disability, to go to that next step of the accommodation process, you need to make sure you do take into account all four of these changes.

First, that an impairment need no longer prevent or significantly or severely restrict a major life activity, so the limitation that is required is much lower than that. That major life activities now include “major bodily functions” such as endocrine function, brain function, normal cell growth as a major bodily function, which is often a much more direct route to coverage, than eating, sleeping, breathing, walking, sitting, standing, lifting, which are also still major life activities.

Third, that we don't look, when deciding if someone has a disability, at the mitigating effects, the ameliorative effects of mitigating measures. In other words, anything that lessons or eliminates someone's symptoms such as medication, a hearing aid, prosthesis, therapies, all of these are mitigating measures, and we don't look at how well the person functions with the benefit of those, we look instead at the underlying impairment, and whether that unmedicated, untreated, substantially limits a major life activity. 
And fourth and finally, that new rule, that impairments that are “episodic” or “in remission” are substantially limiting if they would be when active.
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Turning to slide 20, a critical change that we still get questions about is that there is no longer a set minimum duration that an impairment has to pose limitations for in order to meet the definition of being substantially limiting. Even if something is expected to last fewer than six months, it can be considered substantially limiting. Duration is still a relevant factor, but even short‑term or temporary conditions can now be considered “substantially limiting” if they otherwise meet this definition.

And an example from the amended regulations is that a back impairment that causes a 20‑pound lifting restriction, expected to last for several months, would be a substantial limitation in lifting.
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Slide 21 and Slide 22, I'm not going to go through, but they have for you the most common examples of accommodation. There are no limits. There could be other things that might be an accommodation, but this will give you a good idea or good recap even if you're familiar with this area of ways in which an applicant or employee might be accommodated.
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If you turn to Slide 23, you'll see a recap of things an employer never has to do, however, as a reasonable accommodation, actions that are never required.  So looking here on Slide 23, an employer never has to lower production standards, how much work you have to get done, or performance standards, the quality of the work, as a reasonable accommodation.

In other words, if an accommodation is granted, it's to help the employee meet those standards, but the employer does not have to lower those quantity and quality production and performance standards as an accommodation.

Note, in the parenthetical to that first bullet on Slide 23, I have said, however, that the employer has to, of course, prorate production requirements for a period of leave that was granted as an accommodation.

In other words, if you get to the end of the 12‑month rating period and the employee has been granted 3 months of leave as a reasonable accommodation for a disability, you do not rate the employee as having failed to produce 12 months’ worth of work and having only produced 9 months’ worth of work. You have to prorate those production requirements for the 9 months of work that the employee did work, otherwise you would be penalizing them for the accommodation of leave that you granted.

Next, the employer does not have to excuse violations of conduct rules if those rules are job-related and they're consistent with business necessity, even if the disability is what caused the employee to violate the rule.

Next, an employer never has to remove an essential function of a job as an accommodation, we'll talk a little bit more about that in a moment; never has to agree to monitor an employee's use of medication as an accommodation; does not have to provide personal use items; does not have to change someone's supervisor as an accommodation, although changing supervisory methods may be required as an accommodation, for example, where someone might need instructions in writing rather than verbally, or chunked rather than all at once. Those are examples of changing supervisory methods. And finally, of course, an employer does not have to provide any accommodation that would result in undue hardship, a significant difficulty, or expense. In a number of the cases we're going to look at today, the new court decisions involve this question of whether the proposed accommodation poses an undue hardship.
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If you turn to Slide 24, you see the statutory and regulatory factors that govern legally whether something poses an undue hardship. We look at the nature and cost of the accommodation, whether it poses a significant difficulty or expense based on the resources available to the employer overall, not just that individual division or department in which the employee might work, not even limited to the facility in which the employee might work if the employer has multiple facilities. So it's the employer's resources overall that EEOC or a court would consider in determining whether a significant difficulty or expense is posed by a particular accommodation. And finally, the impact of the proposed accommodation on the operations of the employer.
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If you turn to Slide 25, you'll see a recap of what I think are the most important things to keep in mind as the keys to the interactive process when you are now exchanging information with the employee and third parties to the extent you are searching elsewhere for potential accommodation ideas and solutions to make sure that you get the information you need and reach an informed conclusion.

First, of course, you want to communicate with the employee, exchange information, and that goes the same way for the employee, communicating and exchanging information with the employer, search for solutions, and consult resources, as needed. The requester, the employee asking for accommodations, may only know the problem and not the solution. So, they may not have in mind the particular accommodation or know of what accommodation, if any, would solve their need, the barrier that's being presented by their disability to performing their job.

And if that's the case, the employer is still obligated to provide an accommodation if one is available. So in that situation, the employer has to know, frontline managers and supervisors need to know, to search for possible accommodations.

The flip side is there may be a situation where the requester, the employee, asks for a particular accommodation. They may, in fact, have a catalog of ergonomic office furniture and propose the chair on page 72 be ordered, or otherwise have a particular idea of how they propose that the employer accommodate them. But if that proposed accommodation is one that legally, the employer concludes it does not have to provide, the employer has to search for alternatives, so this could come up. 

Let's just take an example that is here on the slide. The employee asks that the employer lower production standards as an accommodation. Allow me to do 10 reports instead of 15 each week, not the usual 15 per week that are required. That's a request for an accommodation that legally, the employer does not need to provide. Remember, I just said the employer does not need to lower production standards as an accommodation.

However, even though that's what the employee proposed, the employer has to look for or search and determine if there is an alternative accommodation that's available that could be provided. In other words, maybe there is equipment, maybe there is a different work arrangement, something that gets to what the barrier is that enables the employee to meet the standard of 15 reports per week.  So that's the employer's obligation, even if what the employee proposed is something that legally may not be provided.

Of course, as with my example of the ergonomic chair on a particular page in the catalog, if the employer concludes that the proposed accommodation is something that could be provided but the employer has a different idea about how to accommodate the individual, either via a less expensive alternative or a different way of accommodating the individual, as long as it does meet the medical restrictions. And of course, this is something you want to discuss with the employee, to make sure it's right, perhaps with their healthcare provider, depending on how complicated a solution it is. But you want to -- having checked with them, you are free to exercise your discretion as the employer to accommodate someone with an alternative, as long as it meets their restrictions, so that's in the employer's discretion.
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If we turn to Slide 26, we have a little roadmap for what to do if an employee requests to be excused for performing a particular job duty due to a medical condition. If that condition is a disability, to figure out whether you can accommodate them, you need to know if that duty they want to be excused from is an essential function. Because remember I said, an employer does not have to remove an essential function as an accommodation.

So you're looking at, is that a main duty that they need to perform as part of their job, one of the things I hired them to do, or is it a marginal function? And so if it's a marginal function, you ask, can it be swapped with somebody else's marginal function or eliminated without an undue hardship?

If it's an essential function, then it need not be removed. But the question is, can the employee be accommodated to perform it? So note here that the employee has not asked for a means of accommodation in order to perform their function; the employee has asked to be excused from performing the job duty all together. But if the employer determines, I can't excuse you, I don't need legally to excuse you from performing that job duty, it's an essential function of the job, the employer, on its own, needs to look at ‑‑ having concluded I don't need to remove that function, but needs to, on its own, automatically look at, can I accommodate the employee to perform this job duty because I've received a request for accommodation? And so I need to look at, is there a different way I can accommodate this person? Not by eliminating the essential function, but is there a way I can accommodate this individual to perform it?

Now, if the employee cannot be accommodated in the position, there is no way you've come up with to do that, you have to consider, finally, could they still be qualified for a position to which they could be reassigned? Is there a vacant position for which this employee is qualified? And that's the accommodation of last resort. 
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And if you turn to Slide 27, let's talk for a moment about what if an employee asks to have his poor performance or misconduct excused as an accommodation? This might come up, for example, in a performance appraisal where the employer is informing an employee that they're going to receive an unsatisfactory performance appraisal, and the employee at that juncture advises the supervisor that, in fact, there is a disability that is causing the poor performance.

The employer is not required to lower performance or production standards, as we just described, so the employer does not have to modify the performance appraisal for performance that has already occurred as an accommodation. So the employee could still ‑‑ would still receive the performance appraisal that they -- that the employer, was going to provide. But going forward, the employer is going to have to consider whether the individual can be accommodated.  
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Let's turn to Slide 28.  If the employee who requests and needs accommodation has a substantially limiting impairment and will continue to be employed, in other words, the result of the poor appraisal or discipline for misconduct is not a termination. This individual is still going to be employed even though you gave them an unsatisfactory rating or you gave them a two‑day suspension. Then the employer has to look at whether they can offer an accommodation prospectively to enable this individual to meet the standard going forward, if there is one available that would not pose an undue hardship.

An example would be, if you have an employee, who upon receipt of the unsatisfactory appraisal -- reports had mistakes, not enough reports completed -- the employee informs the supervisor that it was due to macular degeneration, that the employee had not wanted to inform the supervisor before this. But this degenerative vision condition is causing the employee to make mistakes and to move more slowly working with the hard copy documents required to be viewed as part of the job duties.

So there, the employer could give the unsatisfactory appraisal, but going forward, would look at whether there is a, for example, a magnification device that goes on the desktop or other accommodation that could be provided the individual for working with the hardcopy documents since they're going to be continued to be employed, to see if that will assist them going forward. So that accommodation process would take place as well.
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If you turn to Slide 29, there is, you know, just again, a little roadmap for you here. If the penalty was not termination, was there an accommodation the employer could have provided to assist the employee to meet the standard in the future. That's what we're going to be looking at from an EEOC standpoint.

And then, of course, you have the question of, if you do that and you provide accommodation, but the problems then continue, the performance or conduct problem, were they because of a disability? For example, the accommodation provided wasn't effective and you need a different accommodation or see if reassignment has to be considered, or was it for reasons unrelated to the disability? In which case, the consequences would be the same that would befall any other individual in that position without the benefit of additional accommodation. So that's the roadmap for you if you are in this situation.
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Finally, last topic I want to address in setting the table before we talk about some of the new court cases is telework. We get a lot of questions about this, in part, because it's something that some employees do as a regular privilege of employment, and then something that other employees might seek as a reasonable accommodation, and so it raises a lot of both legal and practical questions that we receive from employers.

So turning to Slide 30, as a reasonable accommodation an individual with a disability, someone with a substantially limiting impairment, may need to receive more frequent telework than is otherwise allowed under the employer's regular telework policy.

So in other words, if you have a telework policy that says, subject to supervisory approval, if you have satisfactory performance and your job can be done remotely, you can telework up to two days per week, for any reason. This is just a privilege of employment that many employers have now instituted.

If there is an individual with a disability who requests, as a disability accommodation, telework for more than two days per week, then that may need to be granted subject to the considerations of undue ‑‑ whether it's feasible, whether it's an undue hardship, but you cannot deny three days per week, four days per week, or five days per week telework as a disability accommodation on the grounds that you have an employer policy that limits telework to two days per week.

The employer policy is for telework as a regular benefit of employment, available to anybody. The telework greater than that, as a disability accommodation, is in a different lane and even if you never allow telework, you would still need to consider whether this was a feasible accommodation and not an undue hardship for somebody who needed to telework due to a disability, for example, that interfered with their working or sitting or standing or otherwise an ability to commute.

Similarly, you might have an employer policy that says any employee may telework up to two days per week once they have been employed for at least a year. Again, you could have an employee who has been employed for less than one year with your company, but due to disability and an accommodation need arises for telework, you would need to consider that under the reasonable accommodation principles as part of your ADA obligation even though they're not yet employed for a year and, therefore, not eligible for accommodation under your telework policy.

So, whether somebody can receive telework as a reasonable accommodation is a very fact‑specific determination based on the particulars of the position and the workplace. You're going to look at whether the job can be done remotely and what the impact might be of the individual working remotely on performance, on the other individuals who the person is working with. And telework, as an accommodation, obviously, need not be granted if it's unreasonable or poses an undue hardship.
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If we turn to Slide 31, I just want to run you through some examples of the facts that EEOC and the courts tend to consider if ‑‑ and that, therefore, you should -- in determining if telework was feasible in a given position. These are the kinds of facts we look at. The employer’s ability to supervise the employee adequately; whether any duties require use of certain equipment or tools that cannot be replicated at home; whether there is a need for face‑to‑face interaction and coordination of work with other employees; whether in-person interaction with outside colleagues, clients, or customers is necessary; and whether the position requires the employee to have immediate access to documents or other information located only in the workplace.

Now, I have to say, it's a cautionary note that it's important to keep in mind if you're assessing these kinds of facts that you not fall into the trap of looking at it simply from the standpoint of how the work has usually been done and how it's typically been done.

In other words, just because there are daily or weekly staff meetings in which, in the past, everyone has gathered in the conference room, does not mean that an individual who is part of those meetings could not telework if remote participation is feasible and would not pose an undue hardship. If by phone, by email, by video interaction, otherwise the requirements of the job can be met and the interaction requirements can be met, then the telework may not be an undue hardship.
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If we turn to Slide 32, I wanted to note that teleworking employees can be held to the same performance and production standards as those working on site, and this goes for any accommodation, of course. But we often find that sometimes, managers or supervisors might be hesitant to approve telework as a reasonable accommodation because they fear that if the individual is not-on site, they won't be able to ensure that the individual is being productive.

But in fact, whether someone is working on-site or remotely, managers are free to require daily accomplishment reports or use other manager methods with respect to all employees. Some supervisors require a report at the end of the day or the end of the week from all of the employees they manage about what they’ve accomplished or what remains on your plate.

I know at the EEOC, in our own telework agreements for all employees who telework for any reason, we have a requirement that the supervisor and the employee communicate the day before the telework day to discuss and arrange what work will be completed on that day.

So there’s  a lot of tools at your disposal, and for more information, you might want to look at our publication called, “Work from Home: Telework as a Reasonable Accommodation,” and the link is here on Slide 32. And that may give you some good examples and ideas for dealing with telework questions.  

And at this point, I want to just break for a moment to see if we have any questions that have been sent in yet that I can answer before we start to talk about the case examples.
   >> NANCY HORTON:  Yes. We do have a couple of questions, Jeanne. And we have a few that are very, very similar, so I may paraphrase a little bit. Starting with, kind of backing up to getting medical information, we have some questions about whether an employer is entitled to get a specific diagnosis. Are they entitled to get the impairment, the specific impairment identified in this process, or can they only find out about the limitations?
   >> JEANNE GOLDBERG:  I'll answer that question two ways. First, if you're talking about what the employer can find out from the employee and their healthcare provider, EEOC has always said that the employer is entitled to know what the disability is and what the limitations are that need to be accommodated.  I have heard some disability rights advocates who have made the argument that they believe that should not entitle the employer to the ‑‑ to the specific diagnosis. However, most employers do ask for, and most healthcare providers do provide without any objection, what the specific diagnosis is.

So, I do know that is an issue of some contention where there has been some back and forth about what does EEOC mean when it has said that the employer is able to find out the nature of the disability. But you know, I think typically what happens is that the specific diagnosis is provided, as well as the limitations.

There is also a question, though, related to that that we get frequently, so let me also add this. Many times employers have set up their workplace so that there is a point person who is dealing with requesting and assessing this medical information, either a disability program manager or someone in human resources, and then that individual is getting back to the supervisor or manager to say, yes, this person has a disability; now I will speak with you, supervisor, about what the functions of the job are and figuring out whether these limitations, which I will share with you, can be accommodated in their position.

And in that instance, because the employer has chosen to set up its reasonable accommodation process so that the supervisor or manager is not part of determining whether the person has a disability, but rather just part of determining whether their limitations can be accommodated in their position,  there, the employer is ‑‑ the supervisor is entitled to know the limitations, but the ‑‑ because medical information needs to be kept confidential and the supervisor does not have that need to know, they would not be entitled to know from the human resources person or disability program manager or other point person what the diagnosis was or what the prognosis and course of treatment is.  Rather, HR would just share with the supervisor that these are the limitations, and now let's discuss together whether there is a way to accommodate the person in their position.
   >> NANCY HORTON:  Thank you. And sort of as a follow up to that question is, if the diagnosis was not provided to the employer, the HR manager, or whoever was making that initial assessment -- if it were not provided, how would the employer know if the limitations were based on an impairment?
   >> JEANNE GOLDBERG:  Right. I think that you're talking about an employee requests accommodation, a schedule change, telework, and the employee simply provides a note from their doctor saying, I'm a doctor and this person needs this. The employer is not going to have enough information. The employer is entitled to know that the person has a disability,  has a disability and needs the accommodation requested.

So the employer is entitled to reasonable documentation, enough to enable them to determine that. So they have to be able to know that the individual has an impairment that substantially limits a major life activity. Typically that is satisfied by the employee or their healthcare provider providing the diagnosis and the limitations and other information related to why the accommodation is needed.
   >> NANCY HORTON:  Great. Thank you. I think maybe we have time for one more question before we move on, or you tell me when you feel that you need to move on. But we do have a question about, what if I'm dealing with an individual that I'm supervising in the workplace but they're not technically an employee, they're a volunteer?
   >> JEANNE GOLDBERG:  As far as the EEO laws are concerned, not just the ADA but the other federal EEO statutes, as a general rule, employees are covered and volunteers are not. We do typically, in EEOC and also the courts, look at not what somebody is called, but rather, the nature of their interaction with the employer and what they're doing and what the compensation is and everything else to determine if they are legally an employee versus a volunteer. Or, you know, some people are called contractors, but we would actually look and then determine that legally, they meet the requirements of an employee.

So you know, there are a number of factors we would look at, including compensation, the control over the work, and so on. But typically, if the facts are that the person is truly a volunteer, then they would not be considered an employee under this ‑‑ under the ADA. And if they're not an applicant or employee, they're not entitled to accommodation.

There are some volunteer ‑‑ so‑called volunteer positions, firefighter training programs can be one of them, where it's an apprenticeship‑type of program leading to employment, and sometimes those types of so‑called volunteer positions are considered ‑‑ those individuals are considered to be employees, so that can be, you know, one example of where the facts would cause it to come out a different way.

But if the person is truly a volunteer and not covered as an applicant or employee under the ADA, then the employer would not have this obligation to provide accommodation. They might choose to do so, but would not have this legal obligation that we're discussing today.

   >> NANCY HORTON:  Great. Thank you. Great information. I think ‑‑ I know you have a lot more material to get through, so I think we'll move on, and I know we're going to try to leave a little more time at the end for additional questions.
   >> JEANNE GOLDBERG:  Oh, definitely.
   >> NANCY HORTON:  Okay. We'll move on.
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   >> JEANNE GOLDBERG:  Okay. So we're going to ‑‑ next, we're going to turn to examples of recent court cases involving reasonable accommodation and undue hardship that, I think, have some great lessons to teach us.

The first is on Slide 33, and it's the case of Dones versus Brennan. And the question of what is an equally effective alternative, where the employer wants to accommodate the employee, fulfill its obligation to accommodate the employee by offering something different than what the employee has requested.

This case involved a postal employee who had a herniated disc and related back impairments and he had a medical restriction that he was not allowed to twist his neck. One of his job duties was casing the mail, that is where postal carriers sit in front of what looks like cubby shelving with hundreds of cubby holes, and they sort the mail before they go off to deliver it.

And the doctor recommended that he have a swivel chair rather than a straight chair to use while casing the mail so he could not be twisting his neck as he's looking at all the rows on top and below and far to the side. And the agency employer, the postal service, instead, provided a rest bar and modified his job description to say, no twisting.

He repeatedly requested, instead, the swivel chair, and he notified the employer that the rest bar, using that type of stool with a rest bar or chair with a rest bar, was still requiring him to twist his neck when casing.

And he brought a denial of accommodation claim, believe it or not. Yes, a federal case over a chair, but look at what a simple solution this would have been for the employer. The Court denied summary  --ruled that it was denying summary judgment for the agency, allowing the claim to proceed to trial because the Court noted that, while it's true that an employer has discretion to choose among equally effective accommodations, to provide an alternative accommodation, it has to actually be equally effective. And here it was not because the chair they provided still required him to twist, so it did not meet his medical restrictions -- to provide this rest bar. Even if the employer provided that in good faith, thinking it would meet his restrictions, once he notified them and put them on notice that the accommodation provided was not working as it had been thought it would, then the employer is back to square one and has to look at whether there is a different accommodation that could be provided.

The Court also noted that it was no defense here, that supervisors, honestly, albeit mistakenly, thought the employee had to go request the chair himself through the worker's compensation process. This can often be confusing for supervisors where you have the FMLA lane and the workers’ comp lane, and ADA reasonable accommodation lanes. And sometimes, we see cases where someone actually has been in one of those other processes and comes to the end of what they're entitled to, and reasonable accommodation under the ADA should then kick in because they might be entitled to and need an accommodation coming out of FMLA or coming off of workers’ compensation when they reach maximum medical improvement. 
This was a different kind of misunderstanding where, instead of realizing how those processes might follow one after the other, after the other, here they thought ‑‑ the supervisors thought that the employee should just go and get this through workers’ comp because he had an injury that was related to work and he had something he needed. And they missed the fact that they had an ADA reasonable accommodation obligation. He was notifying them of a medical condition that was a disability and needed an accommodation in order to perform his duties. So a couple of important lessons there.
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Next, let's turn to Slide 34, the Reyazuddin case.  Montgomery County, Maryland decided to consolidate their various call centers, where you call 311 and are routed to the right county department that you're calling for. And they, as part of the consolidation, upgraded their technology to use special software, it had a lot of bells and whistles. It was going to enable the call center employees to pull up scripts to answer questions, route the caller, record information about the call, email callers right from the computer screen, and other features.

Even though the County had a current call center employee who was blind and used a screen reader, the County did not ensure that the new software they were buying was accessible and compatible with the screen reader before purchasing it and having it customized and installed.

Now, I should hasten to add that the result, in this case, would be the same whether they already had a blind employee who used a screen reader or whether one was hired after they had already had this software installed, but it was particularly noteworthy to the Court ruling in the case, that the employer really, really should not have missed this obligation because, in fact, they already had such an employee in this very role who was blind and used a screen reader.

So effectively, they bought this very expensive software, had it all put in, and lo and behold, she was ‑‑ you know, the technology upgrade left her unable ‑‑ unable to do her job because it was ‑‑ the new fancy software was not compatible with her screen reader.

So the failure by the county was also interestingly notwithstanding of the fact that the employee herself had repeatedly inquired of county officials of whether the software was going to be accessible. She even gave information to the County about accessibility solutions. So once it was installed, it was going to be extremely expensive after the fact to retrofit it to somehow make it accessible using a screen reader.

What happened in the particular case was that the agency, rather than incur that expense to fix the software and make the necessary changes to make it accessible after the fact, instead transferred the blind employee to make‑work positions, which at best involved duties that only roughly filled half of her eight‑hour workday. They didn't fire her or demote her, but put her in not a real job. And she brought a denial of accommodation claim.

The Court’s decision on the denial of accommodation claim has some very important cautionary tales. First, when the County went to procure the new call center software, the Court said they did not ask the vendor about whether it was compatible with a screen reader. This is something the employer should do, whether you already have a blind employee, as I said, who would be in position to use the software, or not. When you're in the buyer position as an employer meeting with vendors and deciding what software or other equipment to buy, you want to find out whether it's compatible with accommodations that your employees might use to do their job before you purchase it. And if not, can it be made accessible and how would that affect your initial cost to buy it?

So in this instance, the County did not ask about that. They obtained the new software, it's all set up, and lo and behold, it's not compatible with this call center employee's screen reader. It turned out that if they were to fix the situation after the fact having already installed it, it would cost, the County said, $125,000 or more.

Now, the County argued that that was too expensive, was an undue hardship, because it was too great a cost with significant expense, and also argued that, we have a $15,000 annual line item in our budget for accommodations --that's how much we, ourselves, budgeted annually for accommodations.
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Turn to Slide 35. When this case went to the Fourth Circuit Court of Appeals this year, what they ruled was that allowing the County to prevail on an undue hardship defense based on its own budgeting decisions, the fact that they decided $15,000 a year was what they were going to spend all year on accommodation, would effectively cede to the employer the decision about how much it would spend to accommodate an employee with a disability, rather than allowing the Court to determine, whether based on the ADA legal standard, whether it actually posed an undue hardship based on the resources of the employer.

While it can be useful and helpful to make sure you have at least some money set aside to have a line item in the budget for reasonable accommodation, the Court said it's irrelevant what the employer may have decided in advance to spend when it comes to question of whether a particular accommodation poses an undue hardship.

So very practical issue, not to be misled by such a line item, and for those making the final decisions on accommodation requests, to know that if the budgeted amount is almost gone for the year and you have a particularly expensive accommodation, you need to know who to go to up in the chain of command to determine whether the resources can be obtained, somebody who is familiar with and has access to an appropriate authority with respect to the resources of the employment organization overall.

The issue the Court said, citing the ADA regulations, is whether the $125,000 cost to fix the system was an undue hardship given the County's overall budget. That's the employer's overall resources. Montgomery County, Maryland was the employer. So, here the County had over a 3 billion‑dollar budget for that fiscal year, and even the call center itself had about a 4 million‑dollar operating budget. And the Court said these are the relevant facts, not how much the County had decided they were going to spend on reasonable accommodations, even though they were facing those huge dollar amounts to fix the problem after the fact. So a good lesson in making sure you've got the right systems in place and training if place to consider these questions before spending the money.

And I also wanted to note that the Court, the Court thought it was significant that similar employers, other entities, government and private, operating call centers, had accommodated employees who needed a screen reader, even using the same software. And so in this case, the Court said, we think it's particularly relevant that other call centers have been able to accommodate blind employees. 
A good reminder that before making these decisions, it's really so easy to find out what ‑‑ what are the accessibility and accommodation features that other like employers and like workplaces have made sure to have in place, that can be important information to take into account.
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Turn to Slide 36. Section 508 of the Rehabilitation Act is something I wanted to mention because I know today we have a mix of kinds of employers on the line, including a good representation of federal sector agency employees, and employers, and I want for them to mention this statutory provision. Under Section 508 of the Rehabilitation Act, apart from accommodation, there is a requirement for federal agencies whenever procuring technology to ensure that it's accessible. 
The Department of Justice maintains a website about the requirements under Section 508, here on the Slide 36, www.section508.gov. And you can get a lot of great information there whether you are a federal agency subject to this statutory provision or not, about procuring accessible technology, how to do it and what current specifications are. So a good resource for everyone to keep in mind if you find yourself in that situation.
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Turning to Slide 37, the Searls v. Johns Hopkins Hospital case, another decision from Maryland this year. This involves a nurse who applied for a job at the hospital. She had gone through the Hopkins Nursing School. She reads lips, but otherwise, due to her hearing impairment, uses sign language interpretation, specifically understands and communicates through ASL. And during nursing school, Hopkins had provided her with a full‑time interpreter, including during clinical rotations. She had fabulous evaluations from those clinical rotations, using a sign language interpreter. The evaluation said that, specifically, that her communication with patients and families was excellent.

She was offered a job and asked for the full‑time interpreter for this new employment position, and the hospital determined it would cost $40,000 to $60,000 a year in their estimation to provide this full time, and there were a number of emails that came out in discovery of the case, where the decision‑makers were saying, one saying I know we can't afford that, and clearly making the determination based on the cost rather than concerns about the feasibility or safety, and rescinded ‑‑ they rescinded the employment offer.

She brought her denial of accommodation and disparate treatment claims under the ADA after they took away her job offer. The Court denied the hospital's motion for summary judgment, ruled the case should go to trial, and said that providing a full‑time interpreter would not necessarily have re-allocated the essential functions of the job, which included communicating with others and responding to alarms.

In litigation, the hospital said, if we hire an interpreter, that would be like hiring somebody else to do the job, and you never have to hire somebody else to do the job because you don't have to eliminate essential functions as an accommodation, and so we shouldn't have to hire somebody else to communicate and respond to alarms.

And this is so interesting, what the Court reasoned to explain why this was not hiring someone else to do the job, but rather the nurse would have performed the essential functions herself, using her own nursing medical expertise and training when she spoke to patients, families, and hospital personnel. The Court said, you know this because if you were to look at the situation and remove the nurse and you only had the interpreter there, and the interpreter received the information from hospital personnel or patients and families, they wouldn't know what to do with it. And visualizing that alternative scenario makes clear, if you would imagine removing the nurse, it makes clear that because the interpreter themselves wouldn't have the training to know what to say or do. That the interpreter ‑‑ hiring the interpreter would not be hiring someone else to do the job. The interpreter could not act independently and know what to do even if they knew what was being communicated to them. They would have no medical expertise.

So looking at it that way, the Court said it shows you that, in fact, hiring the interpreter would not be hiring someone else to do the job.

And the Court said that, even if the interpreter was needed full time, all they would be doing would be interpreting what was said to the nurse. She would be the one, based on her expertise and training, who would bring that expertise and training to the job, who would be independently performing those tasks.
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And if you turn to the next slide, 38, I wanted to point out a few other things that the Court, interestingly ruled. I mentioned that the hospital said, it might even cost $40,000 or $60,000 to provide the full‑time interpreter. There were varying estimates in the case. One estimate that was in the evidence said it could even cost a maximum of $120,000, and the Court said, even accepting that maximum, that highest estimate in the evidence of $120,000 a year, that that did not pose an undue hardship on the hospital because it was .007% of the hospital's 1.7 billion‑dollar operational budget.

Again, just like in the Reyazuddin case, they said it was not relevant what the hospital had chosen to budget for accommodations. And again, just like in the Reyazuddin case, the Court took note of what other similar workplaces were doing. They noted that it happened to be the case, and the evidence revealed this, that it was, in fact, possible to function properly in this role with a full‑time interpreter because after this plaintiff's job offer was rescinded by Hopkins, she was hired by another hospital and had worked there full time since with a full‑time interpreter successfully. So that evidence was in the record as well.

So again, another great reminder that before you conclude that a particular accommodation simply is not feasible within a particular job, you need to ‑‑ in addition to the evidence about your own workplace, consider what you can gather from other workplaces that are similar, about whether people with the same limitations have been accommodated, and if so, how? 

This is something that EEOC and courts are going to take into account, but really can help guide employers in real time, as well, to make sure that it's a check on you to make sure that you're not acting just based on assumptions or stereotypes about whether somebody with a particular type of impairment could perform a particular type of job. You want to make sure you're basing that on the facts and not an assumption that a particular impairment excludes somebody or that an accommodation is not possible. So very instructive case.
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Turning to Slide 39, the Osborne v. Baxter Healthcare case. This involves a deaf applicant again, who relied primarily on lip reading. She was hired as a technician at a plasma donation center. She got the job, but the offer was rescinded after she took the post‑offer medical exam because they concluded she would not be able to hear the alarms on the plasma donation machines or the donor call buttons in the event of an emergency.

And again, just like the Reyazuddin and Searls case, here is another case where the Court ruled the employer has to actually look into and find out whether somebody could be accommodated, perhaps even, you know, in ways the employer didn't know about before, rather than make these assumptions that accommodation was not possible.

In this case, the Court ruled that the deaf applicant may have been qualified with the accommodation of installing visual or vibrating alerts on the plasma donation machines and the call buttons. And if we turn to Slide 40, the Court said, significantly in this case, that the employer did not even check with the vendor or supplier about whether somebody who relied on lip reading could perform this job through any type of retrofitting accommodation on the plasma donation machines and the call buttons. They did not contact the vendor to find out what was feasible or what the cost would be. And the Court said, had the employer made that call, that communication to the vendor or supplier, they would have learned that, lo and behold, there are a number of people, quite a number of people, with hearing impairments who are successfully employed as plasma technicians using adaptive technology.

So that was ‑‑ that fact was very important to the Court in reaching its conclusion, and it's a fact that is readily available to employers when going through this interactive process.

So rather than assuming that something would be not feasible, too expensive, or otherwise not possible for someone with a particular disability to perform a particular task, you want to find out. Calling a DBTAC, contacting the Job Accommodation Network, are great places to start, but also they can refer you to, or you might find on your own, organizations that work on behalf of people with a particular disability that may have expertise and accommodation suggestions to offer. So they may very well be able to provide that information, and of course, you should also talk to the vendor or supplier, if there is a technology issue involved, to find out what's been done before and what's feasible.

So you don't want to decide these accommodation questions in the abstract. You don't want to be the employer who did not contact the vendor to even find out what was possible or what the cost would be.
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We’re going to turn to Slide 42, which is the Noll v. IBM case. Skip ahead a little, and this is one in which the employer could show that the requested accommodation posed an undue hardship.

This was a case in which the employee, who was a software engineer at IBM, had a hearing impairment, and he relied on sign language interpretation.  And the employer maintained an intranet on which there were thousands and thousands -- tens of thousands of video files posted. They provided a transcript within a certain number of days and also a sign language interpreter for him when watching these video files.

He asked that they also be captioned, but this was a huge number of video and audio files that weren't close captioned. They had not been made that way at the outset. Certainly would have avoided all of this had the employer ensured that at the outset. But here we have tens of thousands of files. He's getting as an accommodation, a transcript of them and also a sign language interpreter. And he says it's not an adequate accommodation because if I'm watching the video on my computer screen and watching the sign language interpreter, I have to split my focus, and it's very difficult to do so -- it's not an adequate accommodation, it's confusing and tiring to look back and forth between the video and the interpreter.
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And if you turn to Slide 43, you'll see that the Court sees it a different way.  The way the court looks at it, providing the sign language interpreter was actually an equally effective alternative. We discussed earlier that employers have that discretion to choose equally effective alternatives if there is, you know, more than one way to skin the cat.  And interestingly, because here, I think this was debatable, and maybe the Court was influenced by the huge volume of files that was already at issue, tens of thousands that were already on the computer, but the Court said that immediate access to the interpreter and to a transcript was an equally effective accommodation. So an interesting case that, you know, went a different way. And of course, you'd want to consider always whether there are logistical or other constraints with different kinds of jobs that render an interpreter ineffective, so you'd really need to look at the particulars of the situation, and of course, consider captioning at the outset, that would render all of this a non-issue.

But I think it's a great principle to keep in mind, that there is really no one size fits all accommodation, and you just want to work with the individual, work with what resources are available that you might access in order to make sure you make the right decision for that situation.
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We're going to go ahead, on Slides 44 and 45, although I won't discuss it in more detail, is the Cannon case. Another interesting example about reasonable accommodation from this year and getting the latitude that employers have, to not only ask an employee for information, but even request a job demonstration in order ‑‑ from applicants, in order to figure out and get to the bottom of any confusion about whether an individual can or can't ‑‑ whether an applicant can or can't perform the tasks you're hiring them to do.
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Slide 46 has contact information, not only for the Job Accommodation Network, but also for the Department of Defense Computer Electronic Accommodations Program, CAP, which is something that federal government agencies can take advantage of for free technology accommodations for their employees.
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On Slides 47 and 48, some examples with hyperlinks to the press releases that you can take a look at on your own of cases that EEOC lawsuits ‑‑ that EEOC has filed or settled, just some examples from May, June, and July of this year. So you can get a little bit of a flavor of the kinds of cases that are coming to us and are rising to that level that we, you know, are not able to resolve with the employer through conciliation or where we end up with a public conciliation. So, there are a range of examples here on Slides 47 and 48, and it kind of gives you a good sense of the kinds of cases that have been coming to us.
On Slides 49 and 50, for the federal sector, I've got some examples of six recent EEOC decisions in federal sector cases.  
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On Slide 49, the examples are of cases where it was found that the employer violated that requirement we mentioned earlier to keep employee medical information confidential and only disclose it, even among managers, on a need‑to‑know basis.

And you can look up those cases. You've got all the information there with the caption on our website. If you have difficulty locating any of them, feel free to email me and I'll send you the link.
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Slide 50 has examples of cases where the EEOC found federal agencies had 
improperly denied reasonable accommodation. One involves a reader during an exam for someone with dyslexia. One involves installation of an accessible door, and the interim accommodations while the employer was awaiting the installation, the interim accommodations having been inconsistent or unreliable.  
It's an interesting example because there are times when you grant an accommodation, but it won't be able to be installed or implemented instantaneously. And what you do  in the interim will tell whether you fulfilled your obligation during that intervening period, and there are certainly workarounds and other arrangements that can be made on a temporary basis, but they have to be consistent and reliable and effective to the extent that is possible.  
And then a case there you'll see on the bottom of slide 50, involving reserved accessible parking.
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Finally, before we open it up again for questions, I want to just mention on Slide 51, retaliation under the ADA. The EEO laws all prohibit punishing job applicants or employees for asserting their rights to be free from employment discrimination, including disparate treatment, harassment, or denial of accommodation. That's asserting an EEO right, it’s called protected activity, and someone cannot be retaliated against for engaging in protected activity.

Protected activity includes requesting a reasonable accommodation for a disability, even if it's not ultimately granted. So this is an important thing to keep in mind if you are a supervisor or manager or advising supervisors and managers. There may be instances where an accommodation request was either granted or denied, but where there are views or feelings afterwards about whether that decision was right or wrong, and it's important for managers and supervisors to be aware that no retaliation is allowed for the exercise of that right to have requested accommodation, whether it was granted or not.
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If we turn to Slide 52, I just wanted to mention an additional protection, beyond retaliation, which is also available under the ADA. And this is that the ADA prohibits, not only retaliation, but also interference, which is broader than retaliation -- interference with the exercise of ADA rights.

The interference provision protects all individuals, just like retaliation, whether they have disabilities or not, whether they're qualified or not. They can't be coerced, threatened, intimidated, or otherwise experience interference with their ADA rights.

And this can reach even instances where the conduct does not meet the legal requirements for retaliation, that what punishment or action the employer took against the individual was materially adverse as required for retaliation.

So there can be instances where an employer threatens or coerces somebody with respect to their rights under the ADA, and that might be actionable as retaliation, it might be a denial of accommodation or discrimination, but it might also be interference.
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And if you turn to Slide 53, I want to give you some examples so you'll understand some of the scope and nature of this broader protection to be aware of under the ADA.

Examples of ADA interference include:  coercing an individual to relinquish or forgo an accommodation to which they're otherwise entitled; intimidating an applicant from requesting accommodation for the application process, by indicating such a request will result in not being hired; issuing a policy or requirement that purports to limit an employee's rights to invoke ADA protection, for example, having a fixed leave policy that states explicitly, no exceptions will be made for any reason; or subjecting an employee to unwarranted discipline, demotion, or other kind of adverse treatment because he has assisted a co‑worker in requesting reasonable accommodation. So those are all examples of actions that might be challenged as interference under the ADA, so it's important to be aware of those additional protections.
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If you turn to Slide 54, you can see links here to two new publications that will offer more information about retaliation and interference. We have a new enforcement guidance on these topics under all the statutes we enforce, and here you have links on Slide 54 to the question and answer guide on the longer enforcement guidance, “Questions and Answers: Guidance on Retaliation and Related issues, and a “Small Business Fact Sheet: Retaliation and Related Issues.” So both of those are very user‑friendly short documents.  The Q&A is about 10 pages. The small business fact sheet is just a couple of pages, and it will give you a great overview and working knowledge of these additional protections. Very useful to keep in mind in the reasonable accommodation process, and as I said, these are brand new publications.
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Finally, in case we don't get back to this after the Q&A, I want to make sure to note on Slide 55 is my contact information. You should feel free to reach out to me with any questions you might have. I'm happy to try to help. The attorneys in our Office of Legal Counsel take questions from employers and employees every day.  We cannot bind the Commission in a particular case, of course, but we're more than happy to try to discuss the situation with you, point you to the relevant legal authority, discuss how other employers have handled similar situations, and give you our informal thoughts. 

With that, Nancy, I'll turn it back to you to see if there are any questions.
   >> NANCY HORTON:  Thank you. There are, indeed, questions. We have several of them. We have some questions; folks are very interested in this issue of budgeting and cost factors for reasonable accommodations and how far and wide and high we look for those available funds. So for example, if we've got the employer is a state, a state agency, a large organization, what kind of budget are we looking at there? Are we looking at the department the person works in, are we looking at the whole department, are we looking at the whole entire state resources, what are we looking at there?
   >> JEANNE GOLDBERG:  You are looking at the larger entity, the employer. So for example, my employer is the Equal Employment Opportunity Commission, not the Office of Legal Counsel within the EEOC. You know, you look at the ‑‑ it could be relevant, both the organizational and financial resources of the smaller unit or the impact on it, but you have to consider the resources of the employer.

So you know, who is the employer of this individual? Who pays this individual? If it's an IBM employee, it's IBM. IBM overall has offices worldwide, it's the resources of IBM, not the IBM ‑‑ resources of the IBM office in Newark, New Jersey, or just the division of the IBM office in Newark, New Jersey where the individual works. I'm just choosing that company as a random example.
   >> NANCY HORTON:  Well, that's a good example. We also have, I think, we've got time for maybe one more question. We have a couple of questions about telework. A couple of them that deal with performance issues or concerns about telework. For example, if a worker is having difficulty meeting performance standards, could an employer rescind the telework as an accommodation, or what kind of action could they take in a case like that? 
   >> JEANNE GOLDBERG:  That's a very good question, yes, that's a good question. You have to determine whether the performance problem is related to the telework. If the performance problem is revealing that telework is actually not an effective accommodation, someone is supposed to be participating in meetings remotely or performing other tasks remotely and they are not able to do that, they're not accomplishing the task, or able to do it because they're remotely not fulfilling these obligations and the telework is the problem, then you might conclude that telework is not an effective accommodation, even though you gave it a try thinking it would be.

Alternatively, if the telework is not the problem, but it's just that the person is having poor performance, then you handle it the same as you would poor performance in the office. An example, I think, that is helpful when thinking about the situation you described -- if you have an employee working in the office who is blind and used a screen reader, and they received a performance critique or an unsatisfactory appraisal, you would not take away the screen reader. So you don't take away the person's accommodation just because, independent of that, they're having a performance issue.

However, if the performance issue is such that you actually conclude that the accommodation itself is ineffective, that the performance issue reveals that the accommodation is ineffective, that might, in your example, reveal that the telework is an ineffective accommodation and the person is not able to effectively do the job remotely, do it through telework, then you might rescind the telework and look for alternative accommodations.

Slide 56

   >> NANCY HORTON:  Great.  Thank you so much. I'm afraid we are not going to be able to get to other questions. We are approaching the end of our time here, so I think we are going to have to wrap up, but ‑‑ and we realize that we didn't get to all of your questions, and we apologize for that, but please contact your regional ADA Center for follow‑up questions. We've got our contact information here on this final slide. 
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And we also want to make sure that everybody gets the code for continuing education. The code for today's session is "interactive process," so we want to make sure that we get that information out, and we definitely want to make sure that we thank Jeanne for being with us here today and sharing her incredible knowledge and expertise. I think we all learned a great deal from today's program, and a reminder that the digital recording of the session today will be available within the next few weeks, so watch your email for that information and those instructions.

You will also be getting an email with a link to an online survey following today's sessions. We would really appreciate you taking a few minutes to give us your feedback. We really do value that feedback from our participants.

And once again, thank you so much to Jeanne for sharing her incredible expertise with us today, and have a good afternoon everyone.
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