

Case Law Update:  ADA Amendments Act of 2008

I.  Retroactivity 

Thornton v. United Parcel Serv., Inc., 587 F.3d 27, 34 n.3 (1st Cir. 2009).  The ADA Amendments Act “expanded the definition of ‘disability’ from the strict requirements laid out in Toyota [Motor Mfg., Kentucky, Inc. v. Williams, 534 U.S. 184 (2002)],” but “the Act is not retroactive.”  
Ragusa v. Malverne Union Free School Dist., 2010 WL 2490966 n.2 (2d Cir. June 21, 2010) (unpublished).  “Although Congress amended the ADA in 2008 to expand its coverage, see Pub.L. 110-325, 112 Stat. 3553 (2008), we here apply the version of the statute in effect during the time period at issue, which ended with Ragusa's termination on June 30, 2005, see id. at 3559 (providing that ADA amendments ‘shall become effective on January 1, 2009’); Fernandez-Vargas v. Gonzales, 548 U.S. 30, 37 [] (2006) (noting ‘rule of general application’ that statute ‘shall not be given retroactive effect unless such construction is required by explicit language or by necessary implication’).” 

Britting v. Sec’y, Dept. of Veterans Affairs, 2011 WL 300240 (3d Cir. Feb. 1, 2011) (unpublished).  “Nothing in the ADAAA’s text expressly prescribes that the statute is retroactively applicable.  Furthermore, in expanding the definition of disability, the ADAAA clearly increased the [employer’s] liability for past conduct.  As a result, we conclude that the ADAAA cannot be applied retroactively.”  

Schneider v. Giant of Maryland, LLC, 2010 WL 2996965 n.3 (4th Cir. July 26, 2010) (unpublished).  “Congress did not expressly intend for [the ADA Amendments Act] changes to apply retroactively, and so we must decide this appeal based on the law in place prior to the amendments.” (citing Landgraf v. USI Film Prods., 511 U.S. 244, 270-71 (1994); Shin v. University of Maryland Medical System Corp., 2010 WL 850176 at *5 n.14 (4th Cir. Mar. 11, 2010) (unpublished) (“Our sister circuits have found that the 2008 ADA amendments are not retroactive ... and we see no reason to disagree with their conclusion”)).

EEOC v. Argo Distribution, LLC, 555 F.3d 462, 469 n.8 (5th Cir. 2009).  The court noted, without analysis, that the changes made by the ADA Amendments Act do not apply retroactively, citing language from Rivers v. Roadway Express, Inc., 511 U.S. 298 (1994) (“Even when Congress intends to supersede a rule of law embodied in one of our decisions with what it views as a better rule established in earlier decisions, its intent to reach conduct preceding the ‘corrective’ amendment must clearly appear.”).

Jenkins v. National Bd. of Med. Examiners, 2009 WL 331638 (6th Cir. Feb. 11, 2009) (unpublished).  In a non-employment ADA accommodation case, a third-year medical student with dyslexia sought extra time to take the national medical licensing examination.  The court held that the ADA Amendments Act applies to cases pending on its effective date where the relief sought is only prospective in nature (i.e., a reasonable accommodation) rather than damages for past conduct.  Although the initial accommodation request was made and denied prior to the effective date of the Amendments Act, the court found that since the relief sought was limited to prospective injunctive relief (extra time on the test when it is administered in the future), the Amendments Act standards should be applied in determining whether plaintiff’s dyslexia met the ADA definition of disability.  See also Strolberg v. U.S. Marshals Serv., 2010 WL 1266274 (D. Idaho March 25, 2010) (rejecting plaintiff’s argument that under Jenkins the ADAAA standards apply retroactively to all claims for injunctive relief, the court ruled that the plaintiffs in Strolberg could not avail themselves of the ADAAA standards because they sought injunctive relief in the form of reinstatement to remedy terminations that occurred prior to the effective date of the new law, whereas Jenkins only held that the ADAAA could be applied to eligibility for the remedy of accommodation for an administration of the medical licensure examination scheduled to occur after the effective date of the new law).

Milholland v. Summer County Bd. of Educ., 569 F.3d 562 (6th Cir. 2009).  The court held that the ADA Amendments Act did not apply retroactively in a case where the conduct at issue occurred before the Act’s January 1, 2009 effective date.  The court stated that while Congress expressly stated its intent to overrule Sutton and “reinstat[e] a broad scope of protection to be available under the ADA,” Congress’s intent to “restore” prior protections “does not, by itself, reveal whether Congress intend[ed] the ‘overruling’ statute to apply retroactively.”  Relying on Rivers v. Roadway Express, Inc., 511 U.S. 298 (1994), and Landgraf v. USI Film Products, 511 U.S. 244 (1994), the court held that “[a]lthough in many situations ‘a court should apply the law in effect at the time it renders its decision, even though that law was enacted after the events that gave rise to the suit,’ there is nonetheless a ‘well-settled presumption against application of . . . new statutes that would have genuinely ‘retroactive’ effect.’”   Like the Title VII amendments at issue in Landgraf, retroactive application of the ADA Amendments Act would attach new legal consequences or increase a party’s liability as to events that were completed before its enactment.   “Application of these principles compels the conclusion that the ADA Amendments Act does not apply to pre-amendment conduct.”

Fredricksen v. United Parcel Service, Co., 581 F.3d 516, 521 n.1 (7th Cir. 2009).  “Significant changes to the ADA took effect on January 1, 2009, after this appeal was filed. See ADA Amendments Act of 2008, Pub.L. No. 110-325, 122 Stat. 3553 (2008).  Congress did not express its intent for these changes to apply retroactively, and so we look to the law in place prior to the amendments.”
Nyrop v. Independent School Dist. No. 11, 616 F.3d 728 n.4 (8th Cir. Aug. 4, 2010).  “Several courts, including the district court in this case, as well as the First, Fifth, Sixth, Seventh, Ninth, and D.C. Circuits, have determined the amendments do not apply retroactively, because Congress did not provide for retroactive application in the amendments. . . .  We join our sister courts and hold the ADA Amendments Act of 2008 is not retroactive and thus inapplicable to Nyrop's claims.”
Becerril v. Pima County Assessor’s Office, 587 F.3d 1162 (9th Cir. 2009).  In affirming summary judgment for the employer on disparate treatment and denial of accommodation claims brought by a county worker who alleged that her impairment (temporomandibular disorder) was aggravated when she was transferred to a more stressful section of her office, the court ruled that the Amendments Act does not apply retroactively.  The court reasoned:  “We do not apply statutes retroactively absent clear congressional intent favoring such a result,” and the ADAAA did not express such an intent.  

Rohr v. Salt River Project Agric. Improvement & Power Dist., 555 F.3d 850 (9th Cir. 2009).  Applying the definition of “disability” under the ADA as originally passed, the court held that plaintiff, who had insulin dependent type-2 diabetes, was an individual with a disability.  The court stated that because plaintiff had a disability under the ADA as originally passed, it was unnecessary to determine whether the ADA Amendments Act is retroactive.  The court stated that it was nevertheless appropriate to include a brief discussion of the Amendments Act because the Act “sheds light on Congress’ original intent when it enacted the ADA.”  Noting that the Act calls for a broad construction of “disability” and alters Supreme Court holdings, the court concluded that “the original congressional intent as expressed in the amendment bolsters [its] conclusions.”
Johnson v. Weld County, Colo., 594 F.3d 1202 n.7 (10th Cir. 2010).  “The ADA was amended, effective January 1, 2009, by the ADA Amendments Act of 2008. ‘It is unnecessary to consider the effect of those changes,’ as all the conduct Ms. Johnson complains of occurred in 2006 or earlier.” (citing Hennagir v. Utah Dep't of Corr., 587 F.3d 1255, 1261 n.2 (10th Cir.2009)).

Fikes v. Wal-Mart, Inc., 2009 WL 961774 n.1 (11th Cir. April 10, 2009). “Congress recently enacted major changes to the ADA.  By adoption of the Amendments Act of 2008, [], effective 1 January 2009, Congress has expressly instructed courts that ‘[t]he definition of disability in [the ADA] shall be construed in favor of broad coverage of individuals.’  Pub.L. No. 110-325, § 4(a). Plaintiff makes no argument that the amendments should apply retroactively; and absent Congressional expression to the contrary, a presumption against retroactive application applies when the new legislation would ‘impair rights a party possessed when he acted, increase a party's liability for past conduct, or impose new duties with respect to transactions already completed.’ Landgraf v. USI Film Products, 511 U.S. 244, [] (1994).  So, we look to the ADA as it was in effect at the time of the alleged discrimination.”
Lytes v. D.C. Water & Sewer Auth., 572 F.3d 936 (D.C. Cir. 2009).  The court held that by adopting a delayed effective date for the Amendments Act (it was signed into law on September 25, 2008, with a stated effective date of January 1, 2009), Congress indicated its intent that the statute only apply prospectively.  “[W]e can imagine no reason for the Congress to have delayed the effective date other than to give fair warning of the Amendments to affected parties and to protect settled expectations.”

II. “Substantially Limits” 
Gil v. Vortex, L.L.C., 2010 WL 1131642 (D. Mass. Mar. 25, 2010).  Plaintiff, a punch press operator who was completely blind in one eye, brought claims under the ADA challenging his employer’s requirement that he provide two doctor notes and submit to an independent medical examination to verify his ability to work without incident, and his subsequent termination due to the employer’s fears that he might injure himself.  Contending that plaintiff’s allegations were insufficient to plead disability even under the ADAAA standards, the employer moved to dismiss.  Denying the motion, the court held that even though the complaint was devoid of any references to “substantial limitations” resulting from plaintiff’s monocular vision, enough had been “pled to satisfy the relaxed disability standard of the Amendments Act.”  Moreover, with respect to satisfying the new ADAAA “regarded as” standard, the court ruled that the facts established a plausible allegation that the employer believed plaintiff to be disabled and terminated him as a result.  In reaching this conclusion, the court noted that the employer asked plaintiff for medical verification of his ability to work without incident, that he was terminated when the employer believed he was unable to obtain this verification, and that plaintiff’s supervisor told plaintiff’s daughter that plaintiff was discharged because of the employer’s fears that he would injure himself.    

Horgan v. Simmons, 2010 WL 1434317 (N.D. Ill. Apr. 12, 2010).  Plaintiff, who had been diagnosed as HIV-positive for 10 years but kept his status confidential, had been a sales manager for the employer since 2001.  Stating that he was “worried” about plaintiff, the company president met with plaintiff in July 2009 and demanded to know whether plaintiff was having medical problems.  Plaintiff ultimately disclosed his HIV-positive status but stated that it did not affect his ability to do his job.  Plaintiff alleged that the president urged him to tell his family about his condition; asked him “how he could ever perform his job with his HIV positive condition and how he could continue to work with a terminal illness”; and told him he did not believe that plaintiff “could lead if the employees knew about his condition.” According to plaintiff, the president then told him to leave the plant immediately, and he was terminated the next day. Plaintiff sued under the ADA, alleging that he was subjected to both discriminatory termination and an impermissible disability-based inquiry.  Moving to dismiss, the employer contended that HIV infection does not always substantially limit a major life activity and that plaintiff could not meet the definition of disability.  Denying the motion, the court noted that the ADAAA made clear that the immune system function is a “major life activity.”  In adopting the ADAAA, Congress also made clear its intent that “the primary object of attention in cases brought under the ADA should be whether entities covered under the ADA have complied with their obligations,” and thus “the question of whether an individual’s impairment is a disability under the ADA should not demand extensive analysis.”  The court concluded that it was “certainly plausible – particularly, under the amended ADA – that Plaintiff’s HIV positive status substantially limit[ed] a major life activity: the function of his immune system,” and stated that this conclusion was “consistent with the EEOC’s proposed regulations to implement the ADAAA which list [at section 1630.2(j)(5)] HIV as an impairment that will consistently meet the definition of disability.” 
Broderick v. Research Foundation of State Univ. of New York, 2010 WL 3173832 (E.D.N.Y. Aug. 11, 2010).  Nurse manager brought ADA lawsuit alleging denial of accommodation and discriminatory termination after she re-injured her left hip.  The court granted a motion to dismiss the claims, with leave to replead, holding that the complaint’s reference to an unspecified injury to plaintiff’s hip and lower back without an explanation of what major life activity it substantially limited, was insufficient to state a claim even under the ADAAA standards.  
Hoffman v. Carefirst of Fort Wayne, Inc., 737 F. Supp. 2d 976 (N.D. Ind. Aug. 31, 2010).  Plaintiff, a medical equipment service technician, was diagnosed with stage III renal carcinoma in  November 2007, took short-term disability leave for surgery and recovery, and returned to work January 2, 2008, without restrictions, and did not take any significant time off.   One year later, in response to a new requirement that all service technicians work overtime (between 65 and 70 hours per week) and do a night shift once a week, plaintiff sought  accommodation, providing a doctor’s note stating “[p]atient may not work more than 8 hours/day, 5 days/week.  Dx:  Stage III renal cancer.”  In plaintiff’s subsequent action challenging the denial of accommodation and resulting termination, the employer argued plaintiff did not have a substantially limiting impairment because at the time in question his cancer was in remission and he had been working for a year without restrictions.  Rejecting this argument, the court held that it “is bound by the clear language of the ADAAA . . . [which] clearly provides that ‘an impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active . . . In other words, under the ADAAA, because Hoffman had cancer in remission (and that cancer would have substantially limited a major life activity when it was active), Hoffman does not need to show that he was substantially limited in a major life activity at the actual time of the alleged adverse employment action.”  The court also noted that its “conclusion is further bolstered by EEOC’s interpretive guidance,” since the Commission’s ADAAA regulatory proposal “specifically provides that ‘cancer’ is an example of ‘impairments that are episodic or in remission,’” and states that cancer is an example of an impairment that will “consistently meet the definition of disability” because it “substantially limits major life activities such as normal cell growth….”   Responding to defendant’s argument that the proposed regulations could not be relied upon, the court noted that “[w]hether or not EEOC’s [proposed] regulations are ‘retroactive’ is not the issue here.  Rather, the Court includes this discussion of the EEOC’s interpretation of the ADAAA (which clearly was in place at the time of the alleged discriminatory action), as another tool to glean the intended meaning of the Amendments.”  

Feldman v. Law Enforcement Associates Corp., 2011 WL 891447 (E.D.N.C. March 10, 2011).  District court denied employer’s motion to dismiss ADA claims by employee with multiple sclerosis and employee who was hospitalized for two days and off work for several weeks due to a transient ischemic attack (“mini-stroke”).  The employer argued neither employee had a substantially limiting impairment.  The court’s decision did not mention the ADAAA’s addition of major bodily functions as major life activities, but applied the new rule for conditions that are “episodic or in remission” to conclude that the employee with multiple sclerosis could state a claim because he could have an impairment that is substantially limiting when active.  In support of this conclusion, the court also cited section (j)(5) of the EEOC’s NPRM, which proposed that multiple sclerosis was an impairment that would consistently meet the definition of disability.  With respect to the employee who experienced a mini-stroke, the court rejected the employer’s argument that because the employee was able in spite of his impairment to engage in activities such as “leaving the house, going to doctor appointments, and contacting a lawyer,” he could not be substantially limited.  The court found that he may have been substantially limited in working, quoting the NPRM’s statement that “[i]n determining whether an individual has a disability, the focus is on how a major life activity is substantially limited, not on what an individual can do in spite of an impairment.”
Lowe v. American Eurocopter, LLC, 2010 WL 5232523 (N.D. Miss. Dec. 16, 2010).  Acknowledging that many pre-ADAAA cases held obesity was not a disability, the court denied the employer’s motion to dismiss for lack of coverage, holding that in light of changes made by the ADAAA, plaintiff's obesity could be covered under prongs 1 or 3 of the amended definition of disability. 

III.     “Record of”
Behringer v. Lavellle School for the Blind, 2010 WL 5158644 n.10 (S.D.N.Y. Dec. 17, 2010).  In this pre-ADAAA case involving alcoholism, the court quotes the EEOC’s question-and-answer guide on the proposed regulations to support the proposition that “record of” coverage requires a past history of a substantial limitation, not employer reliance on a medical record as such.  “The EEOC has explained its interpretation of a ‘record’ of disability. The EEOC affirms that ‘coverage under the ‘record of’ prong of the definition of ‘disability’ does not depend on whether an employer relied on a record (e.g., medical, vocational, or other records that list the person as having a disability) in making an employment decision. An employer's knowledge of an individual's past substantially limiting impairment relates to whether the employer engaged in discrimination, not to whether an individual is covered.’”
 
IV.
“Regarded as” Under ADAAA

Chamberlain v. Valley Health System, Inc., 2011 WL 560777 (W.D. Va. Feb. 8, 2011).  Plaintiff, a hospital pharmacy technician, alleged that she was placed on involuntary leave and subsequently terminated in violation of the ADA after she began experiencing blurred vision in her right eye and was diagnosed with a visual field defect which made fine visual tasks more difficult.  The employer moved for summary judgment, contending plaintiff could not be “regarded as” an individual with a disability because the employer believed plaintiff’s vision impairment was “transitory and minor.”  The court denied the motion, ruling, inter alia, that whether the employer believed the impairment was “transitory and minor” was a disputed issue of fact in this case that must be decided by a jury, given plaintiff’s contention that the employer’s Corporate Director of Pharmacy insisted plaintiff was completely unable to wok at the hospital as a result of her vision problem and required her to apply for disability leave.
Wurzel v. Whirlpool Corp., 2010 WL 1495197 (N.D. Ohio April 14, 2010), appeal pending (No. 10-3692 6th Cir.) (see EEOC amicus brief filed 7/27/10, available at www.eeoc.gov).   Plaintiff, a materials handler whose job entailed driving a tow motor to deliver items throughout the Whirlpool plant, was diagnosed with prinzmetal angina, which causes coronary spasms without warning.  Because of increasingly frequent episodes of tightness in the chest, shortness of breath, dizziness, left arm numbness, and fatigue, plaintiff sought help from the employee health center and took intermittent leave.  The company doctor deemed plaintiff unqualified to drive the tow motor, and plaintiff was transferred to a position in the paint department.  Based on subsequent medical reviews, the company concluded that plaintiff could not perform the paint position safely either, as it required in part working on a low-hanging conveyor line that moved continuously and one rotation required working alone outside of the presence of other employees.  He was placed on mandatory sick leave pending either bidding successfully on another position that he could perform safely or being spasm-free for six months.  The court granted summary judgment for Whirlpool on plaintiff’s disability discrimination claim challenging the mandatory leave.  Because the events in question began before the effective date of the ADA Amendments Act (ADAAA) but continued after that date, the court included in its decision an analysis of coverage under the ADAAA.  Applying the ADAAA “regarded as” standard, the court ruled that plaintiff was not subjected to an action prohibited under the ADA “because of an actual or perceived physical or mental impairment,” since he posed a direct threat to safety.  “[A] rational jury could only find that concerns with plaintiff’s own safety and that of his co-workers promoted Whirlpool’s decisions.  Actions motivated by bona fide concerns with worker safety cannot be deemed or found to be prohibited under the ADA, as amended or otherwise.”  The court also stated that it was the consequences of plaintiff’s condition, not the condition itself, which motivated the employer’s decision.  EEOC’s amicus brief filed in the pending appeal takes issue with all aspects of this holding.

George v. TJX Cos., 2009 WL 4718840 (E.D.N.Y. Dec. 9, 2009).  Plaintiff, a back room associate at a retail store whose position entailed lifting, stacking, and processing approximately 400 to 450 boxes of merchandise per day, was terminated after abandoning his position, in part, according to plaintiff, because of how he was treated by the company when he sustained a fractured upper arm.  Granting summary judgment for the employer on plaintiff’s claims of disparate treatment and denial of accommodation, the court found that the ADAAA did not apply retroactively but nevertheless noted that plaintiff could not meet the amended definition of “regarded as.”  The ADAAA “regarded as” prong does “not apply to impairments that are transitory and minor” and defines “transitory” as an impairment with an actual or expected duration of six months or less.  Because the record evidence “overwhelmingly support[ed] the inference that plaintiff’s impairment lasted only two months,” plaintiff “presented no evidence to dispute that [the employer] saw him as having a temporary injury without permanent or long-term impact.”

Powers v. USF Holland, Inc., 2010 WL 1994833 (N.D. Ind. May 13, 2010).  While holding that ADA Amendments Act does not apply retroactively to the claims at issue, the court explained that even if the Amendments Act did apply, plaintiff would not be able to prove he is qualified because he argued that he was an “individual with a disability” solely under the “regarded as” prong, yet needed an accommodation in order to be qualified.  The ADA as amended, 42 U.S.C. § 12201(h), states:  “[a] covered entity… need not provide a reasonable accommodation… to an individual who meets the definition of disability in section 12102(1) . . . solely under subparagraph (C)….”  “By excluding the requirement to accommodate individuals who are only regarded as disabled, the ADAAA recognizes the obvious:  if an individual is not actually disabled, then he or she does not need the accommodation in the first place.  Thus, while an employer may not discriminate against persons it perceives as disabled, the law does not impose a duty on that employer to accommodate what turns out to be a fictional impairment.”  
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