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>> MODERATOR: Great, good morning, everyone. My name is Claire Stanley I'm a training specialist here at the Mid-Atlantic ADA Center. Thank you so much for joining us. We are pleased to be able to be joined today by Dr. Aaron Konopasky who is senior attorney adviser in the ADA and Vena policy division at the Equal Employment Opportunity Commission. I'm going to go ahead and introduce him in a moment, but, again, we encourage everybody to review the instructions that Maynor just sent over so you are ready and prepared for our webinar today. So Dr. Konopasky worked at the EEOC, where he assists in the commission, interpreting, and applying the statues that they enforce, has participated in the development of regulations under the Americans with Disabilities Act, ADA, the Age Description and Employment Act, the Rehabilitation Act of 1973 as well as other policies, documents and other commission publications.
In 2009 he was awarded the commitment to excellence exceptional achievement award which is the highest honor conferred by the EEOC, and prior to law school, he received his Ph.D. in philosophy where his research focused on the foundational issues of psychology. I will now turn the program over to Dr. Konopasky.
>> AARON KONOPASKY: Thank you very much. My name is Aaron Konopasky and I want to apologize if my voice gives out. I have a cold, and I might need to pause occasionally. But I am very happy to be here today to talk to you about mental health conditions in the workplace, and there is a lot to cover, 
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So I will go right to slide 13. I want to start by mentioning the 2008 amendments to the Americans with Disabilities Act because they are so central for this particular issue. The amendments mean that mental health conditions really must be treated differently now under anti‑discrimination law, and they do this by changing the definition of disability under the Americans with Disabilities Act. 
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So there have always been three definitions of disability under the ADA. First, you have a notion of current disability. Which is defined in terms of medical conditions' effects on the person, and the definition you can see it here, a physical or mental impairment that substantially limits a major life activity. Then there is the notion of a past disability, which is when you have had a substantially limiting impairment in the past, and third there is a notion of a perceived disability, which is when you are regarded as having a substantially limiting impairment.
Now, the 2008 amendments changed those definitions, but somewhat confusingly they did not change the words of the definition.  Instead, they changed their meanings, which on a personal note I have always found to be kind of a funny idea that Congress can change the meanings of the words. 
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Looking now at the effects of the amendments on the notion of current disability, now under the new definition, a condition including mental health condition, the effects of the condition don't need to be as significant for the condition to be a disability under the ADA. The condition doesn't need to be severe, and it doesn't need to be permanent or long term.
You are also supposed to ignore mitigating measures when figuring out whether something is a disability. And that means that when you ask whether something is a disability, you think about how it would affect the person if it weren't being treated. And this gets at the idea that something can be serious or of concern if you need to keep up with treatment in order to avoid symptoms.
So how does all of this affect mental health? Well, the result of lots of common mental health conditions are going to be considered disabilities, and EEOC regulations specifically say that certain conditions, certain mental health conditions should easily be determined to be disabilities, and you can see in there major depressive disorder, bipolar disorder, OCD, PTSD and schizophrenia. Those should be the ones that should be discerned to be disabilities. Others can be disabilities as well depending on the effects to the person in the absence of treatment.
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There was also a huge effect on the designation. Now, it doesn't have much to do with what the employer is thinking about. It's really kind of a misnomer at this point. Instead, it's all about an action that the employer takes against the person. The employer takes an adverse employment action based on a medical condition. That's what it means to regard someone has having a disability. The employer does not need to believe that the medical condition is a disability, doesn't need to believe that it's substantially limiting. The condition doesn't need to be a disability for those who have it. The only exceptions are medical conditions that are transitory and minor.
This is a very, very narrow exception, transitory means lasting or expected to last six months or less, and minor means minor. It has to be both transitory and minor for the exception to apply. So lots and lots of mental health conditions are going to be disabilities and this creates, and you will see an entirely new landscape for mental health conditions under the ADA.
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Before I get to that, I want to take a brief pause and talk a little bit about mental health conditions themselves one theme that I will come back to a number of times is avoiding stereotypes and assumptions about people with mental health conditions.
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And one thing I think that's good to keep in mind is that almost nothing follows from the fact that someone has a mental illness. Mental health conditions all have very different and very specific effects on a person and they can be completely different from one another. And in fact, as you will see in a second, even a specific diagnosis might not tell you very much about a particular person. You really have to look at the person, him or herself and see how the condition affects him or her specifically.
Lastly, in most cases, almost all cases, violence doesn't have anything to do with the condition. Violence isn't really a part of it at all. So associating mental health conditions with violence is one of the most common and the most harmful and the most inaccurate stereotypes that there is. 
Slide 19
Here I have a list of common mental health conditions. They are listed in order. At the top we have special phobia. That's fear of spiders or airplanes or whatever, followed by depression and social phobia. Those are the most common ones, and then there is a drop off from there. And you get PTSD, generalized anxiety disorder, panic disorder and bipolar disorder, and under that there is another significant drop-off to the rest.  
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 I am not going to read this out but feel free to go over it. I thought it might be useful for you to get a look at a definition of one the more common mental health conditions, social phobia.
As you can see, this is or can be a very serious condition. It makes it difficult for the person to talk to other people, to be around other people, and to can cause physical symptoms like nausea, sweating, trembling.  And people who have this condition also tend to avoid certain situations and people. 
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Here we have panic disorder which means that the person has panic attacks. And panic attacks involve intense physical symptoms, things like racing heart, dizziness, inability to stand, difficulty breathing, and chest pains, so on. And these are triggered by various things and, again, the person will sometimes avoid places where they are triggered because the symptoms are so unpleasant. So as you can see these conditions can cause real problems for people, but they are also very treatable, and they don't have anything to do with violence. And so there should really be no reason for someone like that to be excluded from the work force. 
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Here I want to illustrate briefly that even a specific diagnosis might not be very informative. This is a definition of PTSD, but it's taken from it.  You can see that someone with PTSD might have flashbacks or they may not. They might have bad dreams instead. They might stay away from certain places or from certain objects, or from certain thoughts. And so on.  And, again, we have major depression a similar story. Someone with major depression either has a low mood or an empty mood characterized by inability to feel pleasure, and it could come along with difficulty sleeping, they don't sleep very much or it could come along with over sleeping, they sleep too mooch. Restlessness or little energy, eating too little or too much.  So you can see you need to take a look at the particular individual to understand what's going on.
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So with that brief interlude, let's move onto reasonable accommodation which is what I think of as really the central requirement of the ADA. 
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 So what is a reasonable accommodation? Well, it's anything, really, it's some sort of change in the way that things are normally done at work that a person needs because of his or her medical condition in order to apply for a job, in order to do a job, or to enjoy equal access to the benefits and privileges of employment.
Here we have some examples, altered break or work schedule, additional leave, changes in supervisory methods, telework and so on.  You shouldn't think of this as a menu or exhaustive list. This is really just some of the more common ones and like I said, many, many different things can be reasonable accommodations, and employers and employees develop innovative ones all of the time. So I encourage you to be creative if this is comes up for you. 
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 Who can get an accommodation? Well, somebody who has a disability or who had a disability in the past. As we say, a record of disability. But remember that now that definition is very, very broad, many people, including many, many people with common mental health conditions are going to qualify as somebody who can get a reasonable accommodation.
And the person has to need the reasonable accommodation because of the disability. So sometimes this is a point of confusion. You have the question of whether the person has disability and is qualified for protection under the ADA and then there is the separate question or additional question of whether they need an accommodation. Lots of people who have disabilities don't need any accommodations. I like to mention that I have at least three things that would qualify as disabilities, but I haven't needed an accommodation. So it's a separate question whether they need the accommodation.  
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Now, the employer's obligation to provide reasonable accommodations is not limitless. There are certain limits to what they don't have to provide, and one of those limits is an employer never has to provide reasonable accommodation that would cause what we call undue hardship. And the explanation of that is significant difficulty or expense.  When trying to figure out whether something is going to cause an undue hardship for an employer, the resources of the particular employer are considered. So what might be an undue hardship for one employer might not be an undue hardship for another just depending on the kinds of resources they have and depending on the kind of set up that they have.  It might be difficult to do something in one place, and not so much in another.
Second, employers do not have to ever pay somebody for not working. I think it's good to remember this as kind of a bed rock principle.  Reasonable accommodation doesn't include paying someone for work that they are not doing. So you can see that come up in different ways.  Lowering productivity standards is not a reasonable accommodation. And so is just getting rid of certain central or essential job functions. That's not a reasonable accommodation either.
The goal is to get the person fully productive and fully working and participating in the workplace. One small caveat, temporary leave and reassignment are also reasonable accommodations, and they are a little different because the person is not working at the regular job at least at the moment, but the idea is still to get the person up on their feet again and working at least eventually or perhaps in a different job.
And, again, the employer doesn't need to pay the person for the work that the person is not doing at the time if it's being provided as a reasonable accommodation. 
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Now, we are going to talk a little bit about the process for getting a reasonable accommodation. Many of you are probably familiar with the term interactive process. That's the name for it. But what I really want you to think of here is a collaborative problem solving. I think that's a more useful way of thinking about it. It's the employer and the employee working together to solve a particular problem that's come up. How does the interactive process begin? Well, that's very easy. All that has to happen is that the employee makes the employer aware somehow that he or she is experiencing a difficulty at work because of a medical condition.
The employee doesn't need to use any special words, doesn't need to invoke the Americans with Disabilities Act specifically, use the word disability. They also don't have to have a particular accommodation in mind. It's letting the employer know that there is an issue to be solved and it has to do with a medical condition. And sometimes especially in this area, employers should be on the lookout because employees might not necessarily use medical terminology, so they might come up with something like stress to describe their problems, and that could be informing the employer that they are having a problem because of a medical condition, the stress that they referred to could be a medical condition that needs to be accommodated. So that's what triggers the interactive process, very low bar. 
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  Now, this is not any kind of legal requirement or an official thing, but at least I find it helpful to think of the interactive process as falling into these particular stages. 
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 First, we figure out whether the person has a disability. So, remember I said that only someone with a disability current disability or past disability is entitled to a reasonable accommodation. So the first thing to do is to figure out whether they have one of those things. If the, if it's not obvious, if the answer is not obvious, the employer is allowed to ask for reasonable medical documentation and I will talk more about what that means in the next section. But first, I just want to mention I'm calling it step zero here because I'm not so sure that employers should spend a whole lot of time and effort at this particular stage after the Americans with Disabilities Act. So we at the EEOC would encourage employers not to dwell on this issue and to be especially worried about whether someone's condition is, quote, unquote, serious enough to qualify for a reasonable accommodation.
I think it's, it might be more expedient in at least a lot of cases for the employer to jump right into, well, what's the solution to this problem? The person is coming to me with a problem that's interfering with productivity or could interfere with productivity. Let's try to solve it and see what happens.  Now, if the condition is not a disability, if it's not ‑‑ it doesn't substantially limit a major life activity, the procedure isn't probably going to have to do much of anything anyway to accommodate it because it's not a serious condition.
If the condition is a disability, then they are going to have to go to the next stage anyway. So entering into that problem solving state of mind, I think, right away is, I think the bet are thing to do.
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Second or maybe first, the need for accommodation. Does the person actually need an accommodation? This stage is usually going to be fairly straight forward. It's not going to be complicated because like I say, the person is coming to you with a particular problem. And the idea is that, well, I'm having this problem and it's because of the mental health condition. And but again, the employer can request reasonable documentation if it's necessary, but all we are really looking for here is to verify that the medical condition is causing the problem and the medical documentation, a doctor or other kind of mental health provider can draw that line for us.
But the idea is to establish that it's the medical condition that's part of the issue. 
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 And this is where you really get to the interactive process, the collaborative problem solving part of it. Once all of that initial stuff is out of the way, the employer and the employee are supposed to work together to find a solution to this issue. Would an altered schedule help, a different method of supervision? Let's try to figure out what will get us through this. And again, there is nothing official about this list. I'm providing this list because it helps me to think about it. I think it's useful. Because I think it's good to remember that the point generally is to keep the person productive and employed.
So you can see that an on the job accommodation is the first choice on this particular list. And then you can consider temporary transfers, things like that. Unpaid leave might be the next step. Remember that unpaid leave might come with income disruption so you can see why the person may not why it might be detrimental for the person for the employer to jump right into unpaid leave as a reasonable accommodation.
Now, also keep in mind that it's the ADA doesn't require lower production standards, but employers can do that if they want to. And lots of employers have return to work programs that are like this. The person comes to work, continues to get paid, and does what he or she can consistent with his or her medical limitations and restrictions. And it keeps the person engaged. It keeps them working, and research actually shows that it helps with recovery. People don't stay sick for as long, and they get back on their feet, functional more quickly. As I say, it's not required but it's certainly something that an employer could consider doing. Last you have permanent reassignment. And that should be the last one. We call it the accommodation of last resort.
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 Now, if more than one accommodation would work, if more than one would meet the person's needs, the employer can choose which one to provide. And the employer also cannot force or require the individual to accept an accommodation. So they can't order the person to do, to accept the accommodation, but on the other hand, the employee should know that if they don't accept the accommodation and if they aren't able to perform the essential functions of the job, or would pose a direct threat because they are not using the reasonable accommodation, then the result may be that they are not qualified to remain on the job.
So it's something that the person, is in the interest of the person to do if there is an accommodation out there that solves the problem. So the employer can't force it, but on the other hand, the employee lives with the consequences of not accepting it if that's what he or she chooses to do.  
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A little bit about mental health providers. One of the fact sheets that's on EEOC's website is specifically about mental health providers and it's addressed to them because I think a lot of them are just not familiar with the ADA at all, and not with the interactive process. And we have found that sometimes this can really get in the way when the interactive process is going. 
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 So what does the provider do? Well, in a way it's very straight forward. The provider has to provide documentation that establishes that the person has a disability, and that he or she needs an accommodation because of it.
The provider can but doesn't have to also provide suggestions or particular reasonable accommodations, like I think that it would help if the person had a revised schedule or something like that. Notice the one thing is that the provider does not have to do and indeed may prefer not to do is reach any kind of legal conclusion like whether or not the person has a disability under the ADA. So some employers put real pressure on providers to do this. Sometimes they have forms or whatever saying does this, do you certify that this person has an impairment that substantially limits a major life activity or something like that. But that's really not what mental health providers are trained to do to reach legal conclusions like that, and the form that the employer uses doesn't have any legal significance. 
So consider not using one of those forms if you are an employer and know if you are an employee, know that the provider doesn't actually have to provide that service of identifying whether or not you have a disability in order for the process to proceed.
All of the medical documentation can be medical in nature.  Specifically medical information that someone would need specifically the employer, in order to decide whether the person has a disability and needs an accommodation. So it's the medical information that the person needs to make the decision, not the decision itself.
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 What specifically do the providers have to include -- would it be useful for the providers to include? First, to establish disability, we would need to know what the functional limitations would be of the condition in the absence of treatment. During an active episode if that is relevant.
So what would this condition do if it weren't treated? And this is to figure out whether the person qualifies in the first place for a reasonable accommodation. Examples of functions that might be limited or affected, communicating, concentrating, eating, sleeping, caring for oneself, interacting with others, et cetera. And, again, the condition doesn't need to make these things impossible or, you know, severely impact the ability to concentrate or to eat or whatever in order for it to be a disability news days, and so it could just be making it more difficult than it is for the average person or uncomfortable in the case of, for example, somebody who has social phobia or panic disorder like we saw.
It comes with symptoms that are very unpleasant. So it could be things like that that the condition would have an effect in the absence of treatment. 
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 The information that's relevant to accommodation, I mentioned earlier in a way this is much more straight forward. How is the client's condition affecting the job? So the provider is just basically drawing a line from the condition itself to the activity at work that the person is having a problem with. And it's to show that, you know, this is part of the condition that it affects a person's ability to interact with others or give speeches or whatever happens to be.
It doesn't have to have all sorts of other things in it. You don't have to talk about how the person is being treated or what they would be like if they were treated differently or anything like that. It's basically, it's basic information about how the condition affects the work. And in this case, we are not talking about the condition in the absence of treatment. That was just for the disability stage. Now, we are talking about the person as they actually are, the person being treated as they are actually being treated.  How is the job being affected? And again, the provider can suggest particular accommodations. 
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Again, notice what does not need to be included. The provider doesn't have to mention the tests that were used during the assessment. I use such and such personality inventory or the history of the condition, when it started, what triggered it, what the current treatment is unless it's relevant to the reasonable accommodation that's being requested, or lack of treatment. That's not necessary.
Whether an individual could work with different treatment, et cetera, et cetera. Also a family medical history which sometimes gets used in diagnosis, that one is special because the information and non‑discrimination act which I will only mention here, but it comes up at this point says that employers can't get family medical history or other genetic information. And so the provider shouldn't include that, and shouldn't include the other things either unless they are particularly relevant to solving the problem at hand.
Now, what you might run into is that providers are very used to including all of these things in their reports. They might want to back up their conclusions or something like that and might be very used to doing that, but it's useful, I think, to emphasize that this is not what they are doing in this particular case. They are not trying to prove something. They are basically just saying that the person has a condition, and needs an accommodation, and that's it.
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I have given an example here, it's just fictional, and I think that this would probably be sufficient in most cases, just to say that the patient has PTSD in the absence of ongoing patient ongoing treatment, the patient would have significant difficulty thinking and concentrating in the presence of loud noises, and also as a result of hypervigilance, the patient becomes distracted in environments that are noisy or contain a lot of visual stimulation. She is, therefore, having difficulty completing assignments in his current office. And that's it. So not a big assessment or evaluation, and not a lot of the background information that got them there.
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When you start communicating with providers, you might run into some communications issues. I have found that professionals may use different medical terminology, and in particular the word impairment might cause confusion. The AMA defines impairment differently than the ADA does. The AMA, you know, doctors think of impairment as meaning a significant deviation, loss or loss of use of any body structure or body function in an individual with a health condition disorder or disease. Really, it's more like limitation in ADA parlance or more like substantial limitation or severe limitation or something like that.
So it may literally be confused if you ask do I have an impairment, and you are talking about the ADA kind of impairment. If you want to get at this idea, the idea of an ADA impairment, I think it's much easier to use the word diagnosis, just a medical condition, just name the medical condition.  And that's what the impairment is in this particular case. 
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Other kinds of miscommunication or other sources of miscommunication, and some of these are more cultural than anything, but some providers you might find are very reluctant to diagnose or will under diagnose. Diagnose conservatively because they are afraid of so called labeling the person.
I also try to minimize symptoms, and not say very much. They also may be unfamiliar with the idea of ignoring mitigating measures, like what would the person be if he or she weren't being treated? That might seem like an odd question to a provider because there seems to be no real reason to ask it except in this particular legal context, and so, again, you might have to explain all of these things to the provider and in particular, this reluctance to diagnose and to minimize symptoms and so on, the situation is in a lot of ways exactly the opposite of what providers tend to think. Providers tend to think that I'm protecting the person. I'm trying to keep them employed by hiding the information about their diagnosis or their symptoms, but really in this particular context, the establishing that they have a condition and that the symptoms would exist in the absence of treatment is really the key to getting the reasonable accommodation, the thing that keeps them employed. So it's almost the opposite of what they fear, I think.
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They also might skip ahead to a proposed accommodation, so think in terms of insurance, the provider might try to advocate for a particular solution. But, again, that's a legal conclusion. It's possible for the employer to reach a different conclusion about what to give the person as an accommodation either because the requested one poses an undue hardship or it's unavailable for some other reason or whatever. And if you are an employee, you don't want your provider to overstate the need for a particular accommodation if that one is unavailable. If it's possible that something else would work, it's a good idea to leave that option open.  
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We are going to move on now from reasonable accommodation to discrimination. 
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So discrimination, to step back for a minute and broad picture 20,000‑foot view, you have reasonable accommodation, and reasonable accommodation is key to the definition of current disability, mental or physical impairment, meaning medical condition that substantially limited a major life activity. Discrimination, on the other hand, what we call disparate treatment or could be a harassment claim is really tied to the regarded as prong of the definition, which in a lot of ways is completely different especially now after the ADA amendments act, where it doesn't have to do with what the employer is thinking about the particular medical condition, you know, whether it substantially limits anything, whether it's a disability, and so on. None of that is necessary. What it means to discriminate against somebody is to take an adverse action based on a real or perceived mental health condition. Again, the, unless a defense applies, I will talk about that in a second, but the point here is just that the mental health condition doesn't need to be a disability. The employer doesn't have to think about it as a disability.
The only exceptions are things that are, as I have explained earlier, transitory and minor and that's a very narrow exception. Some people when talking about this issue have suggested that one of the commissioners had suggested, I think, that none of the things listed in the DSM are going to be transitory and minor. So the exception is very limited.  
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 And this is the flip side of the coin, but employers are not required to keep someone on the job who is unable to perform the essential functions of the job with an accommodation if one is required or would pose a direct threat to safety even if the problem was caused by a disability.
So on the one hand going back to 46, you can't discriminate against someone on the basis of a disability. On the other hand, slide 47, if the disability is causing unacceptable performance or some sort of safety issue, then the employer can take adverse action on the basis of that even if the disability is the cause. And this pair of principles in a lot of employer's minds kind of creates a problem. I have ‑‑ this is the only time when I would have an exciting image, 
Slide 48

This is an old, the idea being that there is someone sailing and they have to sale through this very, very narrow passageway because on the left you have disaster in the form of a whirlpool and on the right you have this giant monster, so they have to avoid discrimination, but on the other hand they need to do the regular thing when it comes to performance and conduct. If they have performance and conduct requirement or else your business is not going to run.
So employers feel, I think, particularly confused about this and they are not quite sure how to walk that tight rope. 
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 I think you can get through this though if you remember a few principles, and people, you know, once I stop talking might want to ask questions about this. But one of the principles that we always stress when we talk about this is that it's always okay for the employer to treat performance and conduct problems as performance and conduct problems. So if the person is not performing up to requirements, then they are not performing up to requirements, and you can impose discipline or put them on a PIP or whatever the regular thing that the employer does with someone like that.
Don't treat them worse than otherwise you would just because they have a disability, obviously, but it's fine if the employer wants to impose the regular consequences for misconduct or performance issues. On the other hand, if the employer learns that a mental health condition is contributing to the problem, it doesn't have to go back and cancel out the, whatever was the consequence of the performance or problem or misconduct but it has to think about whether reasonable accommodation would help avoid the problem in the future. So, in other words, this can be a trigger for the interactive process, and in fact, we see a lot of cases where this is what happens.
There is some sort of problem with performance, and it gets worse and worse and eventually the employer calls them into the office and says, well, you know, there is nothing else to do, we have to terminate you. And the person then reveals that they have a mental health condition and that was the reason for it. That can be a trigger for the interactive process. On the other hand, the employer doesn't have to go back and cancel out the ordinary consequences.
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 Should the employer require the employee to undergo a psychiatric fitness for duty evaluation? Well, I think not usually. You can do a psychiatric fitness for duty evaluation in a couple of circumstances. If it's part of a routine part of post or pre‑employment medical exam, that is if you do this routinely for a particular job category, or if the person is already employed, if there is objective evidence that the individual in question has a mental health condition, and as a result is not able or will become able to, or become unable to perform the essential functions of the job or create a significant risk of substantial harm.
So there has to be real objective reasons to think that the person not only has a medical condition, but that the medical condition is going to create a problem on the job. So, for example, if you go back and think about staying away from stereotypes or assumptions, someone learns that an employee has mental health condition, and the stereotype of violence comes up and they say, well, we are going to have to have a threat assessment because we have to see whether or not you are going to be dangerous, but in most cases there will be no evidence that the person is dangerous. So you can't do it unless there is some real objective reason to do it, which is good because it avoids all sorts of needless fitness for duty evaluations where the condition doesn't have anything to do with violence.  There is no risk, and it's sort of just an empty hoop for the person to jump through unnecessarily.
But on the other hand, if the person is actually doing something that is threatening or he is actually like not doing their work and the reason is a psychiatric condition, then the employer at that point can ask for an evaluation. 
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 And lastly, adverse actions should the employer, you know, fire the person or demote them or take some other adverse action based on the mental health condition? Well, again, this is generally, no. The time when you can take an adverse action based on a mental health condition is when there is objective evidence based on current medical knowledge that would convince a reasonable person that the particular individual in question is unable to perform the essential functions of the job, even with a reasonable accommodation, or creates a significant risk of substantial harm even with a reasonable accommodation.
So if you are terminating someone and it's because the mental health condition is getting in the way, this is just advice to lower liability on the part of the employer, make sure that you are thinking about reasonable accommodation first. So don't just terminate the person. Make sure that there isn't some way to solve the problem, and keep the person productive, and that way you can avoid having a charge filed against you or having an EEOC investigation at your doorstep.
And, again, it creates a significant risk of substantial harm. That is according to current medical knowledge. So if there is no connection between the objectively between the mental health condition and violence, then the exam is not going to be job related and consistent with business necessity. It's not going to be a legal exam. So employers really should do this only when objectively there is good reason to do it, and it's something that I think should be done rarely.
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I wanted to ‑‑ so that covers discrimination, and I want to talk about this choice of whether to disclose. And this is really going to take reasonable accommodation and discrimination parts of the ADA and, you know, consider them together, and what does it mean for the employee?  Should the employee disclose or not? And this is often the real question that people want to ask, actual employees, it always seems to be the top concern is should I tell my boss that I have a mental health condition?
And this is for obvious reasons, right, but what should go into that decision? 
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 First, obviously, and this is what most people are worried and thinking about, I think, there are risks associated with asking for reasonable accommodation and with disclosing a mental health condition. The risk is that the employer my illegally discriminate against them, so they might get terminated even though they can do the job perfectly well or even though they can do the job perfectly well with reasonable accommodation or they might be subject to illegal harassment or even retaliation for asking for a reasonable accommodation. All of that is absolutely possible. The employer also might just illegally deny accommodations. So all of that is possible, but I want to emphasize though that it is true that it's also illegal.
So this is something the employer is not allowed to do to illegally discriminate or to harass or to retaliate and so on. So if the employer is complying with the, then they shouldn't be doing any of this stuff. And there is resource if they do. The recourse is to file a charge of discrimination, and to sue if it gets to that and to try to recoup the loss. It's not a fun thing to go through a lawsuit, but there is a method of getting redress. 
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All right, is there another risk associated with asking for a reasonable accommodation? Sometimes people ask this. They think that there is a risk that if they reveal they have a disability, and they ask for a reasonable accommodation, the employer will be allowed to fire them. And here I want to say this is generally not true. This is kind of a worry that is baseless. So if the person asks for a reasonable accommodation, and suppose that the reasonable accommodation is not available for some reason because of undue hardship or whatever, the employer can't just say no and fire the person. They are required to look for alternatives. If this would, if this thing is unavailable, is there something else that will solve the problem instead? An actual termination is only legal, like we just went over, if there is no possible accommodation that would enable the client to perform the essential functions of the job and safely.
So if you think of it in the reverse, if it's true that the client can't possibly perform the essential functions of the job, even with reasonable accommodation, then it seems to me that termination is already likely. So the request is not going to make any difference in that respect because the person is just literally unable to do the job. So if you put all of that together, what's the bottom line? Well, the bottom line seems to be that requesting a reasonable accommodation doesn't increase the risk of illegal termination.
If a reasonable accommodation would help, then the employer is required to provide that. If it wouldn't help, then the person is unable to do the job and is at risk of being terminated one way or the other. So generally no risk this is not a real risk associated with asking.
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 And on the other hand, there is a risk associated with not asking for a reasonable accommodation. And I have mentioned this a little bit a couple of times, but here I have it laid out explicitly, and this is something that people often do not consider when they are trying to figure out whether to disclose, which is that disclosure is the key to getting these ADA rights to reasonable accommodation. So remember that the employer is allowed to impose discipline or the normal consequences for poor performance or misconduct, and it doesn't matter whether it was caused by the disability or not.
And so if the person doesn't request a reasonable accommodation, and somehow the problem continues or gets worse, that could increase the risk of legal termination. So the, by deciding not to solve the problem, that and letting it continue, that's one way to make it more likely that you will be subject to discipline or termination, so on.
So what you have is risks on both sides on the one hand you have risks associated with asking for a reasonable accommodation, and disclosing the disability, and those are real risks, and the risks are that the employer will illegally discriminate against the person or engage in legal harassment and so on. But on the other hand, you have the risk of not asking, which is that you go without a reasonable accommodation that would have improved your job performance, and that also has real consequences as well.
So if you are a person who is trying to figure out whether to do this, it's that balance, I think, that you should think about is what are the chances that the employer is going to engage in illegal activity on the one hand versus what are the chances that this problem is going to get out of hand and something bad is going to happen as a result of that.
So in a lot of ways asking for reasonable accommodation is kind of a powerful thing for a person to do, for an employee to do because it puts a certain kind of legal responsibility on the employer. So if the person is having a problem and the person discloses and requests reasonable accommodation, the employer is now part of the employer's responsibility to help try to solve that problem and to try to get your productivity back, up to the regular level.
Whereas if there is no disclosure, if there is no request, then all of the responsibility is on the employee. They have to make sure that their own performance is up to par and that their conduct is fine, and there is no necessarily, not necessarily any kind of help or special consideration. All right. 
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 This is just, this is supposed to be a little example that to illustrate. Suppose that C does not inform her employer that she has panic disorder and C leaves the building without notice because the break room is crowded and noisy. C is subjective to progressive discipline for unscheduled breaks consistent with the attendance policy and eventually is terminated. So she is leaving work because she is going to have a panic attack.
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Versus hypothetical number two, C tells the employer that she has panic attacks that she needs a way to deal with them, and now the employer has responsibility to work with her to try to figure out how am I going to solve this problem. It turns out that there is an easy solution which is that you can give her access to a quiet room if necessary so they doesn't have to spend break time in a crowded and noisy place, and since she is not leaving unexpectedly and without permission, she is not subjected to discipline or termination. So you have two very different outcomes here depending on whether the person discloses and requests a reasonable accommodation. 
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And I think we are going to move on to questions, I will say a little bit about EEOC resources. There is a number of resources on there that are relevant to mental health under the ADA that is on our EEOC.gov website.  There is a fact sheet for mental health providers, there is a fact sheet for people with mental health conditions. 
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There is also information for veterans with respect to disability including disabilities like PTSD, and there are also things like guidance on telework as a reasonable accommodation, and guidance on performance and conduct issues under the ADA. So all of that is there for you.
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And there are certain resources also that aren't EEOC resources but that you can rely on, and in particular, I'm sure a lot of people are familiar with JAN, the Job Accommodation Network. What JAN does is talk a lot about particular accommodations. So they can actually help with the problem solving process and suggest accommodations that might fit with a particular situation, and things that the employee and employer might never have thought of. And they actually have a resource document just about psychiatric conditions and reasonable accommodations.
So they are good for that. EEOC is really a legal organization, and so we are focused on enforcement of the law and violations of the law, but JAN is more for the front end, and the service is free, and so anybody can use, very useful.
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 Here is my contact information. If you want to contact me, part of my job is to answer questions from the public, so don't think that you are bothering me. You can email me, you can call, and I won't be able to give you personal legal advice, but I may be able to help you just by explaining the overall legal concepts and what's required and the ADA. And then, you know, you can decide what to do from there. So there are lots of resources available. It's a complicated area, but I think if you remember a few of those principles that I outlined, it can be clearer. All right. So I'm going to stop now talking, and I want to see if there are some questions.
 >> MODERATOR: Please feel to send the questions in as well either through chat or email. We have the first question. Does jumping into the interactive process without reviewing first to determine someone's eligibility cause concerns that the employer has regarded as the employee regarded as? 
>> AARON KONOPASKY: That's a good question, but the answer is no. And this is one occasion on which a lawyer can give a straight answer.  So that's exciting. And the answer is no because, remember, now under the new definition of regarded as, what regarding someone as having a disability means is firing them or demoting them or faking some sort of adverse action on the basis of a medical condition including a mental health condition. So if you are not taking adverse action against the person, then there is no regarded as claim.
And now, to be fair though, it is possible for there to be a problem in terms of inquiries and exams. So you will remember that I said that you can only request medical information under certain circumstances. One is where the person, you are doing a routine pre‑employment medical exam, post offer. Another is where there is, its job related to business necessity to request medical information. Now, you can also request medical information during the interactive process, but if, if the employer approaches the person just because of their own observations about the person and the person hasn't indicated to the employer that under is some sort of issue, then there is a danger that they will be perceived as impermissibly asking for medical information.
So you don't want to look like you are going fishing for medical information, but if the person is coming to you, that's a completely different story. The person is coming to you, and the only thing that I was taking about in terms of skipping a step or skipping ahead was you just sort of skip ahead of the verification stage where the person comes to you and says I don't want a reasonable accommodation, and the employer says, no, wait, wait, let's make sure that you deserve a reasonable accommodation or that you are qualified to get one. It's skipping that one that was the one I was talking about being perhaps more efficient in the end. Because spending a lot of time on whether the person's condition qualifies as a disability might not be all that valuable anymore for the employer because it kind of might be moot.
But I hope that answers the question.
>> MODERATOR: Thank you. The next question says, quote, if we only know how a person is impacted in the absence of treatment but do not consider if they are functioning appropriately with their current treatment plan, then how would the employer know that the employee is in actual need of accommodation?
>> AARON KONOPASKY: Right, and I hope I didn't mislead people.  It's true that in the ‑‑ so remember that there are all of these stages in the interactive process. The first stage that's zero was determining whether the person has a disability, and in that stage the only things that relevant is how the person would be affected in the absence of treatment during an active episode if that is relevant.
And so that's a hypothetical. And that's the thing that the provider might be unfamiliar with, but that's just getting in the front door of the ADA.  That's just establishing that you have protection under the, under federal law. There is this extra thing, extra question about whether you actually need a reasonable accommodation, and there you do just like you say consider the person as they are. So you don't have to pretend that they are not getting treated and then give them something that they would need but they don't actually need.
So part of the documents that the provider draws up if that's how the interactive process is going is explaining how the person's current symptoms are impacting the job. So but by that I mean the symptoms that the person is actually experiencing, not the ones that they would experience if they weren't being treated. So the provider does have to kind of flip or switch perspectives when transitioning from this question does the person have a disability to does the person require accommodation and you sort of move from the hypothetical to the actual, which is something that, you know, makes it more complicated to explain, but you do have to do that for exactly the reasons that you talked about.
>> MODERATOR: The next question, if you are a hospital employee, can a hospital demand that they use their own doctors, meaning the doctor at the hospital where the employee works can they require you to use their own doctors to provide the paperwork on your disability in order to get an accommodation?
>> AARON KONOPASKY: Right, well, yes. The paperwork is an interesting issue because the paperwork really legally is neither here nor there, but it may be just their process to use particular paperwork. Now, sometimes the paperwork is too detailed, and so it could involve asking the person more questions than really they should. And that's a case in which, you know, the hospital shouldn't be using the paperwork. If the paperwork is broad and covered every possibility and asks for every piece of medical evidence under the son, then really they shouldn't be using that paperwork, and you could sort of challenge it has an impermissible inquiry. In terms of which doctor, what we say is that if there is some reason why the medical information being provided is inadequate or incomplete or something like that, then, hey, the employer is permitted to require an exam by its own doctor or an independent doctor, something like that, at its own expense.
And sometimes they do that because it helps them during the interactive process, but what you don't want is for it to be a kind of form of harassment where you making the person needlessly jump through hoops, but if there is some reason for it, then, yes, they can require them to use their own doctors.
>> MODERATOR: Great. The next question is does suicidal ‑‑ do suicidal ideations count as anything or risk of substantial harm?
>> AARON KONOPASKY: That's an interesting question. Well, part of the question is harm to self included in, in the direct standard. The answer to that is yes. So the person can be, the employer can take action, in other words, if there is objective evidence that the person is going to inflict harm on him or herself. It's not just limited to other people.
So self‑harm is contemplated. And on the other hand, the question is really a question for a medical provider because the question is does suicidal ideation actually create a significant risk that the person will harm themselves? And that I don't know the answer to the question because I'm not a medical professional. And my guess is Atlanta it depends on ‑‑ that it depends on the particular details. It depends on how frequent the eye ideation is. Are they planning, carrying out stages or steps, so on? And I know there are people who study risk factors for suicide and they might be able to answer that part of the question better, but in order to actually take adverse action against the person on the basis of threat to self, you would have to have objective evidence that this is actually likely. Now, if the question is whether suicidal ideation is sufficient to trigger the right to have a psychiatric evaluation, that's a slightly different we.
So if you think of these things as going in order. So on the one hand, you have an employee who is just working normally, and there is no reason to do anything at all having to do with medical condition and then there is the next level, which is do I have a reason to request more information?  Do I have a reason to require some sort of psychiatric evaluation or some sort of psychiatric documentation that this person won't harm themselves or something? And that's one level of evidence that you have to have. And then there is a step further, there is a more stringent standard for how much evidence do I have to have to actually suspend the person or not have them come to work or whatever it is that you are going to do, but that's much, much higher standard still.
And the idea is that, well, sometimes you have a person and you need to get more information to decide whether to take that action. So suicidal ideation count as objective evidence that the person might risk harming themselves? That seems much more likely to me than actually just going ahead and suspending the person. That strikes me as perhaps not justified. But, again, you would have to ask ‑‑ you would really have to ask somebody about that who does psychology.
>> MODERATOR: To take you back on that question, how should an employer handle a situation in which an employee is threatening to harm themselves?  What are other resources that are available to employees besides an EAP?
>> AARON KONOPASKY: Yes. Resource available to employers. I don't know the answer to that question. In one way it seems as though as a society, you know, Congress when designing the ADA, they wanted there to be a split between work and how you deal with medical conditions at work on the one hand and treatment on the other. So you have all sorts of rules that separate those two things, and one of them is, well, you can't require somebody to undergo a certain kind of treatment if you are the employer. Treatment is a separate issue and it's up to them, and it's not up to the employer how you undergo treatment. On the other hand, the employer can set up work rules, and the person will have to meet those work rules.
Maybe they will have to have a reasonable accommodation to get there, right, but the work rules are separate from the treatment decision.  And this person who is threatening to hurt themselves in some ways I think a lot of employers would be frustrated because they want to help. In other words, participate in treatment essentially. They might want to contact a treatment professional or set up some sort of therapy or something. But, again, that's kind of not supposed to be what the employer's role actually is.
And what the employer can do is certainly set up rules where the person isn't disruptive, if they can't, I assume that if this is taking place, then either the person is not really doing the work or is being disruptive or something like that, and so you can take action to that extent. In other words, separate them off so that the business can survive during this episode, but in terms of particular treatment decisions, you know, going to see such and such kind of a doctor or whatever, that's much more in the realm of the individual's choice.
It's, I think, frustrating to a lot of people because sometimes you have people with low insight where they don't realize that they can get treatment or they resist treatment or something like that, and it could help, right, and so the employer thinks, well, it could help, but on the other hand, you know, it's really up to the person to decide what to do in a situation like that. And they will have to live with the consequences if they decide not to get treatment. If they decide not to get treatment, then it may mean that they will not be able to come to work and do, continue to get stable employment, but it really is up to the person. Now, there is obviously, you could go all the way to involuntary commitment or something like that, but that's like a whole separate set of issues and very unusual, I think, if the person met that threshold.
And so I think that's probably all I have to say about that. I mean, there is also, though, no problem in making resources available, like compiling a list of local, local resources or local doctors or something like that, and making them available to all of your employees so that the employee or having good insurance, right, that's another way of making sure that the person gets help. But intervening is a further step.
>> MODERATOR: And the last question, very brief, nuts and bolts question, does the number of employees in a business have or another employer have affect the application of the Americans With Disabilities Act?
>> AARON KONOPASKY: It can, yes. Well, first of all, the employer has to have 15 employees even to be covered. So if the employer has fewer than 15 employees, then there is no reasonable accommodation at least under federal law. At the state level it might be different. So that's ‑‑ state level it might be different so that's one thing. As long as you reach the 15 employee threshold, it could have an effect in that some things might be more difficult for the employer to do.
So if you have a small operation, small employer and each person performs, you know, a distinct function that's crucial for the operation of the business and there isn't a lot of flexibility so you could just replace someone with another person, it doesn't work like that. Each person has their own set of skills and their own expertise, and there aren't a lot of people to go around. In a situation like that, you can see that it might be much more difficult for the employer to, for example, shift marginal job functions around, or give unpaid leave and reasonable accommodation or something like that, because there just literally may not be enough to cover for this person while they are out or it may be difficult to hire someone on a temporary basis while they are on leave, things like that. And on the other hand, if the employer is very large, it might have systems in place where it's just easy to cycle people through on temporary basis or to shift around marginal job functions or to do all of those things. So it's sometimes, I think, that a large number of employees comes with a certain kind of flexibility, and that's going to be taken into account when figuring out whether a proposed reasonable accommodation would impose undue hardship.  That's the undue hardship stage of the analysis. Like I say, if there are fewer employees, then it may be an undue hardship to grant one or another of these reasonable accommodations, but it's hard, it's very hard to make a generalization.
It all depends on the particular circumstances whether the person, what the person needs, how the business is set up, how many people there are, what they can do, all of those kinds of things. It's, it will all depend on how difficult it is for that particular employer to do that.
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