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>> It is now 2:00 and we will begin today's session.  I will turn it over to our training specialist Caleb Berkemeier.
>> CALEB BERKEMEIER:  Thanks for joining us for this webinar about the use of mental health questions in the bar licensing application process.  This webinar is being presented to you by the MidAtlantic ADA Center and the TransCen, Inc.  I will introduce our speaker for today.  Jennifer Mathis is director of policy and legal advocacy at the Bazelon Center for Mental Health Law.  The center is a national non‑profit legal organization that works to advance the rights of individuals with mental disabilities.  Jennifer's work focuses on the Americans with Disabilities Act and Medicaid rights of adults and children with disabilities.  She uses legislative and administrative advocacy as well as litigation to promote community integration and equal opportunities for people with disabilities in employment, housing, education, voting and family life among other issues.  She has been at the because Bazelon Center since 1999 with the exception of one year where she left to work as a special assistant at the EEOC.  I am now pleased to hand the webinar over to Jennifer.
>> JENNIFER MATHIS:  Thank you.  This is Jennifer.  And I am going to start with slide 11.  I just want to say this is a very short presentation.  It's 30 minutes.  It's a lot of material, and 30 minutes probably isn't sufficient time to cover everything that needs to be covered so I want to offer that, you know, if folks have questions since there is no opportunity for questions in this 30 minute format, or if I talk about something that I don't have enough time to treat fully in this time, folks can always follow up with me afterward and my contact information will be at the end.
So I want to start with just the types of mental health inquiries that state bar examiners tend to make.  It is a majority, I would say the vast majority of states where our examiners do still ask for mental health information from bar applicants.  This is an old issue.  This has been something that has been litigated and discussed since the AZA went into effect ‑‑ ADA went into effect and it hasn't gone away, in fact, it has gotten new attention in recent years and we will find out a little bit about why.  So those questions that bar examiners usually ask when people are applying for admission to the bar and this is usually part of the character and fitness portion of bar applications, those questions typically seek information about mental health diagnoses or conditions, history of mental health conditions or treatment for mental health conditions.
And if applicants respond that positively to a question about whether you have a certain type of mental health condition, then typically you are asked to provide more information including medical records and the ability to talk to your treating professionals.  Moving to slide 12, so the questions often have various types of limitations on their scope, some are limited in time, so some say, you know, if within the past five years you have been treated for or diagnosed with X, Y, Z, then let us know.  Some have limitations on particular diagnoses, for example, some of them ask just about bipolar disorder, schizophrenia, and other psychotic disorders.  Some ask about mood or thought disorders, some just don't have any diagnosis specific limitation.  Some ask specifically about certain types of treatment, like some states ask about hospitalization, there are sometimes limitations restricting the inquiries to conditions that currently impair or affect an applicant's ability to practice law.  Not all of the questions are so limited.
In many states, a positive answers might result in a person receiving probationary admission or what's called a conditional admission to practice law, and what that means is for a certain period of time usually there would be conditions on the person's ability to maintain the license such as submitting to regular sessions with a psychiatrist or other mental health professional having the mental health professional often report on a regular basis to the bar examiner's disciplinary office and in some cases actually sharing the information with a person's employer.  And typically the individual has to pay for those examinations and monitoring.
I'm moving to the next slide.  So let's talk a little bit about how the ADA applies in this context, so Title 2 of the ADA is the public services title, applying to all state and local government entities, so title 2 prohibits public entities from discriminating on the basis of disability.  The bar examining agency would be a public entity under the ADA.  There is a few regulations that are particularly relevant here, and I have listed those.  One is the public entities, and these are the Justice Department's implementing for title 2.  Public entities may not use criteria that have the effect of subjecting people with disabilities to discrimination.  Public entities may not administer a licensing program in a manner that subjects qualified people with disabilities to discrimination.  Public entities shall not apply eligibility criteria that tend to screen out, to actually screen out or tend to screen out people with disabilities unless it's necessary for the provision of the program, service or activity.  And then there is one more that I want to highlight which the Justice Department has talked about, which isn't a regulation, but it's in the appendix to their regulations where they say public entities also can't impose needless requirements or burdens on people with disabilities that aren't placed on others.
So that was slide 13.  I am moving on to slide 14.  I just wanted to touch briefly on what constitutes a disability under the ADA.  Disability is a physical or mental impairment that substantially limits a major life activity or major bodily function or having a history of such an impairment or being regarded as having such an impairment.  The ADA was amended in 2008 to correct what Congress said was a misinterpretation of the law by the Supreme Court and the lower federal courts to read it too narrowly, so I won't get into all of the details here, but suffice to say that Congress made clear the definition of disability is to be interpreted broadly to the maximum extent permitted by the terms of the ADA and psychiatric disabilities such as bipolar disorder, excessive compulsive disorder, schizophrenia, all of those particular diagnoses are listed in the EEOC's regulations and the Justice Department's regulations as the types of conditions that are virtually always covered by the ADA.  They are virtually always going to be a disability.  That's slide 14.  Moving onto slide 15, early ADA cases challenging the use of mental health questions in the bar admissions process.  Now, the ADA passed, was enacted in 1990, and in the 1990's, throughout, you know, about 2000, 2001, there were a series of cases that challenged bar admission questions focusing on applicant's mental health in states across the country, and so there were a number of decisions and these didn't focus on conditional admission because at that time there really wasn't use of conditional admission so much.  That seemed to happen later on.
These cases all talked about the questions, the mental health inquiries, and the main thrust of these cases was that the ADA prohibits mental health inquiries that are overbroad in scope.  So, for example, those that don't have any time limitation and just say have you ever been diagnosed for X or have you ever been treated for a condition that bla, bla, bla, or those inquiries that are not limited to mental health conditions that would impair a person's ability to practice law.
So Clark versus Virginia Board of Bar Examiners is an old Bazelon Center case, and Ellen S. versus Florida Board of Bar Examiners were prominent and both focused on the relevance of conduct rather than diagnoses and said that the mental health, asking simply about somebody's mental health without limits wasn't relevant to the ability to practice law, and the questions ought to be tailored to what types of conditions actually would impair a person's ability to practice.
So those are really a sort of a smattering of the early cases.  There were a lot more.  I'm not going to go through them all, but I would say overall the thrust of those cases, and the results of those cases is?  General you saw a lot of states in the 1990's and early 2000s changing their mental health inquiries in some way to narrow them often in time.  Instead of asking about conditions forever or treatment that you might have had 20 years ago, they, you know, focused specifically on treatment or diagnoses within the past five years or five years or ten years or three years.  Sometimes they limit it to diagnosis.
Those are the main types of narrowing that you saw.  In some cases, states did limit to only asking about conditions that would impact or impair your ability to practice law.  But many state bar examiners continue to ask broader mental health questions.  And moving on to slide 16, so one of the things that I think created a shift in this area of the law is a complaint, an administrative complaint that we have actually filed the Bazelon Center filed with the Justice Department in 2011 on behalf of a woman, S.P., and the Justice Department issued a findings letter finding that the Louisiana Supreme Court which administered the bar admissions process had violated the ADA in a number of ways.  S.P. had been admitted to the Louisiana bar on a conditional basis because she had a diagnosis of bipolar disorder which she had disclosed.  She hadn't had any problems or issued.  She said it didn't impact her ability to practice law, but based on that diagnosis, there were requests for very detailed records and sort of an automatic placement of her on five‑year conditional admission.
And is it turned out the Justice Department said in its findings letter that five years seemed to be the standard conditional admission that pretty much everybody in Louisiana if they had responded that they did have a mental health condition of a certain type, then they all got five‑year admissions for the most part.  That was the standard thing rather than being individualized, and so there is not enough time to talk about sort of all of the detail in the findings and the rationales, but I want to spend a little bit of time just talking about the facts and a little bit about the analysis, because it's important.
The questions that Louisiana had asked were three, one was about whether within the past five years you have been diagnosed or treated for certain conditions.  These were bipolar disorder, schizophrenia, paranoia or any other psychotic disorder, I'm moving now from slide 16 to 17, did you have any condition or impairment that currently affects or if untreated could affect the ability to practice law.  That one has always been hard for people to answer in theory.  When that's not actually your situation if your impairment is treated.
And the third has the mental health condition been raised as a defense or an explanation for actions in a judicial proceeding, investigation, proposed termination from a job or school.  So those are the questions.  And the Justice Department says these questions and the imposition of conditional admission of S.P. and there were a number of other folks that were the subject of their investigation as well, that they violated the ADA in a number of ways.  I actually put here ADA and Section 504 and that's a mistake, it should have been ADA.  They didn't deal with 504 in the findings letter.
The big focus and the big theme of the DOJ's finding letter was conduct versus treatment and history.  So moving onto slide 18, well, actually I will stay on 17 for a minute.  There was a lot of discussion of why diagnosis by itself or the fact that somebody received treatment for a mental health condition doesn't really tell you anything about, and there is no evidence that it is connected to or correlated with higher instances of disciplinary action or problems practicing law.  So if a person's mental health condition has not resulted in some kind of conduct, then there is not really a relevance to the ability to practice law.
And what they said, what the D.O.J. said was that these mental health conditions that Louisiana was, mental health inquiries, apologies, were not necessary.  They were eligibility criteria that screened people out based on disability, based on stereotypes and assumptions about their disabilities, and they weren't necessary to assess fitness to practice law because there were other ways to identify applicants who wouldn't be fit to practice law.  For example, there are many, many, many other questions that are asked about in the character and fitness portion of the admissions process in Louisiana as well as other states that ask about employment problems and academic problems and criminal history and other licensing problems, lawsuits that a person has been a part of, bankruptcy, loan defaults and all manner of other issues.
So if somebody has a mental health condition that is going to impact their ability to practice law, it's going to come up in some way, in some kind of conduct or behavior or performance that will be addressed through these other questions that are being asked.  So the Justice Department said so the inquiry into somebody's diagnosis is not necessary, diagnosis or treatment, not necessary because there are other ways to get at unfit applicants and these questions don't actually efficiently or effectively identify unfit applicants, and they have a deterrent effect on people seeking mental health treatment and, therefore, you know, by pushing people away from seeking counseling or their mental health treatment because they are concerned about answering these questions, it actually has, it undermines the purpose of ensuring fitness to practice law.
And then basic questions about conduct are sufficient and really the most effective way to get at the ability to practice law, somebody's fitness to practice.  So they also said that these questions discriminated by imposing additional burdens on applicants by subjecting them to expansive and lengthy requests for medical records and delays by making admissions recommendations for conditional admission based simply on the existence of a mental health disability rather than based on conduct.  The Justice Department said Louisiana also violated the ADA and said placing burdensome conditions on the license to practice based on diagnosis and treatment rather than conduct also discriminated an violated the ADA and placing additional financial, by having people pay for very frequent psychiatric visits that often their psychiatrists said weren't necessary, having them pay for the reports that the psychiatrist had to generate, having them pay for independent evaluations regardless of what their treating professionals said, all of that imposed additional financial burdens and the Justice Department said were discriminatory and violated the ADA.
Moving onto slide 18, so I just wanted to say a few things about subsequent development after that SP findings letter.  After that, the national conference of bar examiners actually changes its model mental health questions.  This was important because Louisiana had used the NCBE's mental health questions.  A number of states rely on the NCBE either to conduct part of their character and fitness evaluations or they simply model questions after the NCBE's model questions.  So seeing that the Justice Department had just said, hey, these questions that you use which came from the NCBE violate the ADA, the NCBE turned around and changed some of the questions.  They didn't change all of them.  They didn't change all of them to the Justice Department's satisfaction, but they did make some changes to narrow them.  So they removed the question which was question 25 on the NCBE about diagnosis and treatment for certain mental health conditions.
Now, that question is purely about conduct.  That might call into question the ability to practice law.  They also removed part of the question 26 that asked about conditions that affect the ability to practice law or if untreated would, could affect the ability to practice law.  So they removed the if left untreated portion because the Justice Department had specifically said that part is purely speculative and violates the ADA.
So they left the third question, but those are the changes they made, fairly significant changes.  Then in 2014, later that year, the Justice Department enters a settlement with Louisiana limiting the use of mental health inquiries for bar applicants and also the use of conditional admission, and in a nutshell, the questions are now supposed to focus on conduct and mental health diagnoses are only supposed to be asked about if the person either discloses them voluntarily and responds to a question about conduct or to explain conduct that would otherwise warrant an I11 mission or if the question is limited to a condition that currently affects the ability to practice law and conditional admission is not supposed to be used based solely on a mental health condition or diagnosis.
And also in terms of records request, Louisiana is supposed to stop, did stop requiring routine disclosure of medical records and is supposed to ask for the records only when reasonable concerns can't be resolved through further dialogue with the person's treating professional.  That was the D.O.J.'s settlement.  Other states looking at what had happened started to narrow in many cases their mental health inquiries for bar applicants.  I listed some of the states here that did so.  There are many others that did as well, limited to various degrees.
I'm moving onto slide 19, significantly the ADA, American Bar Association in 2015 adopted a resolution that was very clear that called for an end to mental health screening of bar applicants and specifically said bar licensing entities should eliminate from applications for admission to the bar any questions that ask about mental health history, diagnoses or treatment and instead use questions that focus on conduct or behavior that impairs an applicant's ability to practice law in a competent, ethical and professional manner.
Moving onto slide 20, they said there is one area where bar licensing entities can make follow‑up questions that are narrowly tailored about mental health and that's just if the applicant has engaged in conduct or behavior that would otherwise warrant a denial of admission, and the mental health condition was been raised by the person as an explanation for that, and so you can obviously have the opportunity to explain that, but that's the only circumstance in which they are supposed to ask according to the ADA any kind of inquiry about mental health.
It's different from the ADA's earlier resolution.  They had a prior resolution in 1994 which was far less clear and just basically said the bar examiner should narrowly tailor their mental health questions so this was very clear that you shouldn't be asking mental health questions at all except to the extent that somebody wants to explain conduct that would otherwise result in their denial of admission to the bar by explaining that it was caused by a mental health issue.
So moving onto slide 21, pending litigation, I just wanted to mention, there are still cases out there.  This is still an active topic.  There is a very recent decision that came out of Florida which is a preliminary decision challenging Florida's use of mental health inquiries in the bar admission process, and that case is moving forward.  It moved past a motion to dismiss.  There are some administrative complaints that are kicking around still, and some have been closed, some have not, concerning mental health inquiries.
Some are in the context of bar admission, some are in the context of medical licensing, nurse licensing or other licensing.  Interestingly, some of these are in the same states where the early cases were LNS, one of the first cases to challenge bar admission mental health questions was in Florida.  This new case is?  Florida.  One of the early cases also was in Rhode Island, and there was an administrative complaint that was filed about Rhode Island's use of administrative, of, I'm sorry, mental health inquiries.  In many cases what has happened is the states have actually changed these questions over time, and so sometimes they have gotten more narrow, and other times in some ways they have gotten broad again.
And in some cases what was done in the first place to narrow in response to early litigation wasn't sufficient or, you know, didn't meet the standards that seemed to be set out by the DOJ's findings letter in the Louisiana case.  So that's it.  I think I'm about at the end of my half hour.  So I just want to give you sort of a couple of take-aways that in terms of what the ADA requires, what would comply with the ADA, it seems that the safest situation or the clearest situation is inquiries that only focus on conduct, diagnosis, treatment, history of a mental health condition don't by themselves cause into question somebody's fitness to practice law.  Plenty of opportunities as I described to elicit information about conduct that may be caused by a mental health issue or something else that might impair someone's ability to practice law, but you don't have to ask about diagnosis in order to do that and a diagnosis really doesn't tell you anything.
What you need to know is the conduct.  Conditional admission shouldn't be imposed on bar candidates with mental health diagnoses unless they would otherwise be denied admission, and shouldn't be used based on a mental health issue where it wouldn't be used otherwise.  So those are my take-aways.  There are a lot of other things that one could take away and talk about, but since we have half an hour, those are the most important themes and I just moved onto slide 23.  This has my contact information, so feel free to follow up with questions.  Thank you.
>> MAYNOR GUILLEN:  Thank you, Jennifer.  Definitely a lot of information here, so if anyone wants to learn more, please do follow up with Jennifer.  So session evaluations will be sent out.  We value your feedback so please let us know what you thought of this session, and what you might like to see in future sessions.  This session will be archived soon on our website.  The MidAtlantic ADA update conference is coming up September 4th through 6th in Tysons Corner, Virginia.  Registration is closing soon, end of next week, I believe, you can register by going to ADAupdate.org.  Slide 25, you can contact us if you have any questions about the ADA, 800‑949‑4232 is the toll free number.  You can send us an email at ADAinfo@Transcen.org and you can visit us at ADA info.org.
Thank you, everyone, for joining us.  Have a great day!
 (Concluded at 2:30 p.m. ET)
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