
ACCESSIBILITY AND THE ADA:  FACILITY STANDARDS UPDATE  
JANUARY 30, 2014
2:00 P.M. EST


*****


This is being provided in a rough‑draft format.  Communication Access Realtime Translation (CART) is provided in order to facilitate communication accessibility and may not be a totally verbatim record of the proceedings.

****

   >> It is now 2 o'clock.  We are starting.  Marian, the floor is yours. 
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>> MARIAN VESSELS:  Good morning or good afternoon.  And welcome to Accessibility and the ADA, the Facilities Standards Update.  We are thrilled to have you here today and we look forward to learning a lot in the next ‑‑ in this three series of sessions.  
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Let me do a little bit of overview for those of you who may be new to this platform.  If you are listening to the webinar online, make sure your speakers are turned on and your headphones are plugged in and to control the audio broadcast via the audio and video panel.  If you have sound quality problems, please go to the audio wizard by selecting the microphone icon.  It is on the left side of your screen.  
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If you are listening to the webinar, you can connect at 1‑443‑453‑0034.  The passcode is 368564.  Please note that this is not a toll free number.  
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If you are interested in captioning, you will find realtime captioning is provided.  Open the window by selecting the CC icon in the audio and video panel.  You can resize the captioning window, change the font size and save the transcript.  
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If you would like to submit questions, which we hope you will, in the webinar, double click on Mid-Atlantic ADA Center in the participant list to open a tab in the chat panel, keyboard F6 and arrow up or down to find the Mid-Atlantic ADA Center.  Your questions will be sent to the presenters and other participants will not be able to see it.  You will also be able to e‑mail us at training@transcen.org.  
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If you experience any technical difficulties, please use the chat panel to send a message to the Mid-Atlantic ADA Center.  You can e‑mail us at ADAtraining@transcen.org or you can call us, 301‑217‑0124.  
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This webinar is being recorded and can be accessed within a few business days on the Mid-Atlantic center's website.  And you will find it under our ADA webinars tab.  
Slide 8

It is my pleasure to introduce you to Ms. Nancy Horton.  Nancy is an information specialist with the Mid-Atlantic ADA Center.  Ms. Horton has nearly 25 years of experience in the disability field including working as an accessibility specialist at centers for independent living, and providing consultations and architectural plans review for Eastlake, Derry & Associates.  

Before I bring Nancy on I do want to remind you, for those of you who need continuing education credits or a certificate of completion please note your instructions in the e‑mail and you will be given a code at the end of this session.  Without further ado I am pleased to welcome Ms. Nancy Horton.  

   >> NANCY HORTON:  Thank you, Marian.  And good morning and good afternoon to everyone.  As Marian said we are very glad to have everyone with us here today.  We are coming up on the end of January and Braille literacy month and many other observations.  
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What we are going to be talking about today we are just going to get started here on slide No. 9, is just a brief agenda.  We are going to be talking about the rule making process under the Americans with Disabilities Act, in particular the Department of Justice's rule making process.  That's going to be our focus today.  

In 2010 as I am sure most of you know the DOJ adopted new standards as part of their regulations.  And in the process they added some unique provisions to those standards.  And then we are going to move right in to talking about the standards themselves.  We are going to talk about some of the basic structure and overview of the new standards and a little bit about the first couple of chapters which really lay the foundation of the standards, chapter 1, application and chapter 2, scoping provisions.  
    And we are going to leave some time at the end of our presentation to respond to any questions that you may have.  So this is going to be a very brief overview.  Our time frame really doesn't allow us to go in to a lot of detail.  So we are really just trying to give you kind of a heads up about some of the significant changes, revisions, and additions to the standards.  We are not going to really be spending a lot of time talking about provisions that aren't new or haven't changed.  
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So on our next slide, No. 10, just to give some background on the rule making process, the U.S. Access Board is the agency that develops accessibility guidelines on a federal level to be used under the Americans with Disabilities Act as well as the Architectural Barriers Act with one of the ultimate goals of this process to replace the old Uniform Federal Accessibility Standards or UFAS.  The Access Board itself does not have enforcement authority under the Disabilities Act.  
    The Department of Justice and the Department of Transportation have that authority.  So there are several federal agencies that adopt standards based on the guidelines that the Board develops.  Under the Barriers Act the General Services Administration, the United States Postal Service and the Department of Defense have all adopted new standards at this point based on the Board's guidelines.  The Department of Housing and Urban Development has not as yet adopted new standards under the Barriers Act.  Under the Disabilities Act both the Department of Transportation and the Department of Justice have adopted new standards.  So that's kind of bringing us to where we are today.  
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So does that mean that we really have one standard or soon we will have one standard that kind of rules everything?  Not really.  
    We really don't.  Even when we have adoption kind of across the board at the federal level we still have other laws, other standards, other codes that can apply.  For example, on the federal level we have the Fair Housing Act which is an older law than the ADA.  It has its own distinctions.  The Rehabilitation Act, an older law has some distinctions.  Many agencies, federal agencies still use UFAS.  Still refer to UFAS as their standards to measure compliance under the Rehabilitation Act.  We also have a wide variety of state laws and building codes across the country.  
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So we still have and probably always will have a lot of variety.  Even on the federal level we have some very specific provisions, specific to the different agencies that establish standards under the Disabilities Act and the Barriers Act, the standard setting agencies can add unique provisions to the Access Board's guidelines.  
    And DOT and DOJ have both done this under the ADA.  So a project has to comply with all codes, all standards that apply to it.  And it is more than one law or code may apply to a particular project or sometimes even to different portions of a project and that's actually very common.  Many projects, for instance, may be subject to the ADA and a state code.  So that's very common.  So a project has to comply with everything that applies to it.  And you have to kind of compare any and all standards and codes that apply to a project and decide which provisions are the most stringent.  Meaning which provisions provide the greatest level of accessibility.  And you do this in a kind of a piecemeal fashion.  It is not a wholesale kind of an approach.  You don't just decide well, the ADA standards seem to be generally more stringent or well, my state code seems to be generally more stringent.  So I will follow that.  You have to compare them each provision separately and follow the provision that is the most stringent in each code or in all the codes that apply.  So it is a very specific process that has to be looked at in light of exactly where it is and what locality and what state and what laws apply.  
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On our next ‑‑ on slide 13, just a reminder again that DOT, the Department of Transportation sets ADA Standards for public transportation facilities.  DOT established their new standards in 2006, a few years prior to DOJ's rule making.  And they also added some specific regulations, some provisions to the Board's guidelines.  And an example is that they have maintained a requirement for detectible warning surfaces on curb ramps which is different from what DOJ did in their rule.  
    So if you are looking at or working on a transportation facility, like a city bus stop or a city bus station, you would be looking at DOT's rule.  We are not really going to talk about their rule in any kind of detail.  So this is just kind of a heads up and also as an aside that DOT again unlike DOJ, DOT did not revise its ADA regulations in other ways like DOJ did.  So all of their provisions, DOT's provisions that are related to policies and operational issues are unchanged.  
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So DOJ's ADA Standards, 2010, what does that apply to?  Everything under the ADA except transportation facilities that would be covered under Title II which covers state and local governments, everything state and local governments do.  So all of their facilities are covered under Title II which is found in the Code of Federal Regulations, 28 part 35.  That's Title II.  And Title III which covers public accommodations and commercial facilities.  This is in 28 CFR Part 36.  So these standards cover a wide variety of facilities under these titles other than those transportation facilities we talked about.  
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   And DOJ has added a number of provisions to the Board's guidelines.  They have added provisions related to social service center establishments, places like halfway houses and shelters and things of that nature, housing at places of education, things like dormitories, assembly areas, like theaters and performance venues, stadiums, medical facilities, residential dwelling units, detention and correctional facilities, jails and prisons and places of lodging. So they’ve added quite a number of provisions. Some of these we are going to touch on a little bit later, especially in our next couple of sessions as we delve in to some of the more technical aspects of the standards.  
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Now in DOJ's regulations, we are up to slide 16 at this point, for those of you who may be following along on your handouts, DOJ made sure to clarify in their regulation that maintenance of accessible features may be reduced in accordance with any reduction in either scoping or technical specifications that's in the new standards.  As many of you probably know the ADA itself has always required that any accessible feature that's required is required to be maintained in good working order.  And that's not new, but because the new 2010 Standards actually reduce requirements for accessible elements compared to the old 1991 standards in some cases, the department really wants to make it clear that that maintenance requirement goes along with that.  
    So as an example an existing assembly area, a stadium or a theater or something with 6,000 seats, if it complies with the 1991 standards, it would have about 60 wheelchair seating locations.  But under the new 2010 standards only about 40 wheelchair seating locations will be required.  So that entity could choose at this point to kind of discontinue that maintenance and not maintain those extra, so to speak, 20 seating locations and convert them to typical seating locations if they would like to do that.  So that's an example of what that means.  
Slide 17 
Now also this is a significant provision on our next slide, the safe harbor.  The DOJ's regulations allow for what's called a safe harbor for any element that complies with the old 1991 standards.  And again this is only for elements that comply, not for existing elements that don't comply.  So they must comply to be in the safe harbor, and the safe harbor is only relevant up until such point in time as that element or that space undergoes an alteration after the compliance date.  
    So once it undergoes an alteration it is going to be aiming for those new standards, those 2010 standards.  But what this does mean is that ‑‑ if you have got an element that does comply with the old standards, then a covered entity is never going to have to undertake a barrier removal activity under Title III or make a structural change to comply with the program access requirement of Title II for state and local governments just to make elements that comply with the old standards align with the new standards.  When they are altered, they will comply with the new standards to the extent that it is technically feasible to do so but they don't have to go and do it just for that purpose.  
    So that is a little about the safe harbor and how that is intended to work.  So only for things that comply.  And because we have a lot of new standards that address things that weren't even ever addressed under the old standards, for example, all of the recreational spaces and elements that we now have standards for, swimming pools and golf courses and all of these things, safe harbor doesn't apply to any of that because there was no standard for those things to comply with.  
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Now in terms of compliance date on slide 18 the compliance dates have all passed for these new standards to be in play at this point.  The compliance date was March 15 of 2012.  So coming up on a couple of years now.  But we do want to give you a little information about the triggering events, what really triggers compliance after this date, because if you are looking at a facility, a project, an alteration, sometimes to know if it was done correctly, you have to know kind of when, when this ‑‑ these new standards were triggered because it is a little bit different under Title II and Title III.  
    Under Title II it is simply the start of physical construction.  Under Title III it would be the start of physical construction if there is no permit process.  But in most jurisdictions there is some kind of a permit process and if there is, the trigger is attached to that.  And it will be the date that the last application for a building permit or a permit extension was certified by that local jurisdiction, the state or local government.  Or if there isn't a certification process it will be the date that that permit application or permit extension application was received.  
    So if you ever have to kind of look back and figure out if things were done correctly at the time they were done, this might be the information that you would need to look at.  We should note that the Department of Justice as many of you may know did delay the compliance date for using the swimming pool standards to judge the status of program access under Title II or for barrier removal assessments under Title III for existing swimming pools, but that compliance date was January 31 of last year.  And so also has long passed at this point.  
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So we are just going to jump in to the standards themselves a little bit.  Now that we have kind of given you a little bit of background and kind of brought ourselves up to how we got here and talk a little bit about the new standards themselves. 
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On slide 20 part of the update of the ADA Standards has been to harmonize them with model building codes.  The International Code Council or ICC, which authors the International Building Code or IBC, and the American National Standards Institute or ANSI, these are model codes and these agencies worked very closely, the ICC and the Access Board and folks worked very closely to harmonize the ADA Standards with these model codes and they did so to a great extent.  They are not completely identical.  There are some differences for a couple of reasons.  But they are harmonized to a great extent.  

So if you are accustomed to working with the IBC because it has been adopted as a state or local code in your area, then these new ADA standards look very familiar to you.  The new ADA standards look very, very different from the old ADA standards but they look very, very similar to the IBC, including the way they are structured.  
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The chapters and the sections are just like the model code.  Chapter 1 is application and administration.  This is ‑‑ all the section numbers under chapter 1 start with 100.  They are 100s.  Chapter 2, section numbers in the 200s.  That's our scoping provisions.  And then chapters 3 through 10 are technical specifications.  Now chapter 2, scoping provisions, remember that scoping provisions are those that tell us whether a particular space or element needs to be accessible or in some cases how many, how many of these things need to be accessible.  Where technical specifications tell us what accessible spaces and elements look like.  So that's the way the new structure is laid out.  
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On slide 22, there are just a few things that are very, very fundamentally different about the way the new standards are structured and presented.  All of the advisory information that's provided along with the standards in the old standards was located in an appendix.  It was all separated.  It was grouped.  It was at the end and it was a big appendix that had all of this advisory information that you could go and find.  In the new standards all that information is integrated right throughout the document.  As you go through, you will find these little bits of advisory or explanatory bits and pieces right within the standards themselves.  
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And on our next slide, No. 23, text that's italicized indicates something very different.  Italics indicated something different from ANSI.  In the new standard if something is italicized it indicates something that is a defined term.  The new standards include several new definitions.  So that's something that I urge you to check out.  
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So what does all of that look like?  This is just a ‑‑ I copied this little section out of the standards that has all of these little distinctions about we just talked about.  This is section 203.12.  That's a scoping provision.  It is numbered in the 200.  So it is in chapter 2.  It is basically giving us an exception related to certain animal containment areas that you might find at an amusement park or something of that nature, a zoo or something like that.  And you can see that it includes two terms that are italicized.  The term “public use” and the word “accessible”.  It says: “animal containment areas that are not for public use shall not be required to comply with these requirements or to be on an accessible route.”  So “public use” and the word “accessible” are defined terms.  We know that if we want to make sure we understand what that really means, what does “public use” mean we can go to the definition section and there is going to be a definition of that.  

And then following this section, there is an advisory, Advisory 203.12 and then set it in a little box, shaded box.  So it is visually set off a bit.  And it is labeled, you know, “advisory” and this gives us some more information about this provision to help us understand it.  “Public circulation routes where animals may travel such as in petting zoos and passageways alongside animal pens in state fairs are not eligible for the exception.”  So they are helping us ‑‑ helping to clarify what this means.  So that's kind of an example of how this all comes together and the way that looks in the new standards.  
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Now there are some more examples of things that have been reorganized in the grand scheme of things.  In the old standards we had several specific technical sections.  We had one on medical care facilities, one for transient lodging and transportation facilities.  All of that is moved into technical chapter 8 which is called Special Rooms and Spaces and Elements along with other things that are there. So it is not that it ‑‑ that's really gone.  But it is moved.  Now we had sections for business and mercantile and sections for libraries and they are gone.  There is no section called those things anymore.  But at lest you think they’ve disappeared.  They really haven't.  Sometimes you need to look around within the new structure to find the requirements that might be relevant because there are lots of them.  
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There are lots of requirements that would be relevant to businesses, for example, or libraries.  In chapter 2, for example, we have scoping for things like depositories, vending machines, change machines, mailboxes, fuel dispensers and all kinds of other things that you might find in a business.  In chapter 8 we have specifics for dress fitting and locker rooms.  In chapter 9 built‑in elements.  We have specifications for dining surfaces, work surfaces, checkout aisles, sales and service counters.  These are just a few examples of sections where you might find requirements that are relevant to these types of occupancies.  
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We also have a lot of brand‑new things that we didn't have at all before.  We have provisions for kitchens and kitchenettes, for laundry equipment, for clothes washers and dryers and we have whole sections for judicial facilities, for courtrooms and for jails and prisons.  We have whole sections for residential facilities and we have many sections, several for various types of recreational facilities. So in addition to a lot of changes we also have a lot that's brand‑new.  
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So we are just going to jump in to the standards themselves, some of these first couple of chapters and just try to run through a few of the highlights of things that are new and different.  
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One thing that's new and different is that we have dimensions for children's elements for the first time.  And this is pretty ‑‑ this is pretty significant.  We have a lot of information that can help us design accessible spaces for children's use.  We have some exceptions allowed for water closets and toilet compartments and the kinds of elements that are related to them like grab bars and toilet paper dispensers, lavatories and sinks, drinking fountains and dining and work surfaces.  
    So we have a lot of great information there.  When it comes to particularly toilet facilities for children, there is a whole section of advisory information that's presented in a table that's based on three different age groups, three different increments for different age groups of children ranging from the youngest, ages 3 and 4, through a kind of a middle sized group, kids ages 5 to 8 to the oldest group which is kids 9 to 12.  And the upper range of that oldest group kind of bumps in to the lower range of the adult kinds of dimensions that you find related to these kinds of elements.  So what's really important about this, when you are designing a toilet room for children is to be consistent in terms of those age groups.  You don't want a toilet height that's suitable for the youngest little children coupled with grab bars that are placed at heights that are suitable for the oldest children.  
    So you really kind of want to look at that advisory information in relation to those children's elements to make sure that you have got a really safe and useable environment in compliance with these exceptions that are allowed in these different sections.  
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Now in chapter 1 we also have some great basic information in the conventions section.  We have some new information in terms of tolerances, conventional industry tolerances are allowed for construction and manufacturing and that reference to manufacturing tolerances is new but not for design.  Tolerance is not intended to apply to design work.  And there is no tolerance for dimensions that are expressed as a range with a specific minimum and maximum end point.  
    So an example of that ‑‑ a dimension that's expressed that way is the height of grab bars around toilets.  For adults it is 33 to 36 inches.  So the idea about this is that the tolerance is sort of built in to the requirement itself.  You have got a range.  So you have got this 3 inches of wiggle room to get that grab bar, that gripping surface of that grab bar in the right spot.  So there is no tolerance for that.  It could be that top of that grab bar could be 33 and a half inches, 35 and a half inches, 34 inches, any of that would be fine but it can't be outside the range at all.  
    So it shouldn't be 32 and a half inches or 36 and a quarter.  It needs to be within the range.  And that's why we often really recommend that design shouldn't specify the range itself but rather a specific point in the middle of the range.  And this can help ensure compliance in the field where it can be hard to hit a very precise mark exactly.  Now where dimensions are expressed as just a minimum or a maximum, not as a range, tolerances may apply, but again designers can help ensure compliance by not specifying the actual minimum or maximum dimension for construction.  An example of this is an accessible route is required to have a minimum clear width of 36 inches.  If you say 36 inches minimum, you might get 35 and three‑quarters.  And it might be better to specify a width of 37 inches or 38 or something to make sure that you kind of allow for those real world imperfections that can happen in the process of construction.  Different materials can result in things coming out a little bit, a little bit off.  There is a great advisory section in the standards about this.  This session also tells us how to calculate percentages in terms of when a percentage is needed to come up with how many things, a number of things, how many need to be accessible, you are going to round that up.  If your percentage comes out uneven, you are going to round that up and go to the next number of things.  And a conventions also remind us not to go by the illustrations.  The requirements are in fact, all in the text which is a little different from the old standards as well where we sometimes had a few things that we can only find in the drawings.  We don't have that anymore.  
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On our next slide No. 31, we have always had referenced standards as part of the ADA Standards references to model codes.  We have more of that now in the new standards.  When we have a referenced standard it is a specific addition and it needs to be used as such and it is usually a very, very specific reference.  It tells us exactly what to look at within a reference standard and which addition to look at.  So if it says you need to go look at IBC 2003 section something, you need to look just at that.  You can't look at earlier additions.  You can't necessarily look at later additions to be sure of complying with the ADA Standards.  We still do have equivalent facilitation allowed by the ADA Standards. This is just to be aware that reference standards are very, very specific.  The federal agencies can't give kind of ‑‑ give permission for folks to just follow changes to reference standards as they change through the years.  The federal agencies can't kind of give up their rule making authority that way.  So when they reference something, it has to be something specific that isn't going to change until they change it, until the federal agencies change it.  
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Now we are going to talk a little bit about chapter 2, our scoping provisions which are so very, very fundamental and very, very important to the rest of the standards.  A great deal of what happens in terms of facility access is based on scoping, is based in this chapter 2.  
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So what kind of subsections do we have in chapter 2?  Look at all of this stuff.  We have all kinds of things.  We have all of these sections in chapter 2.  I am not going to read them all off to you.  Suffice to say that there are over 40 sections here, ranging from general exceptions and basic things like operable parts and accessible routes all the way through to specific occupancy types like medical care facilities and all the way through the recreational facilities like golf courses and swimming pools and so forth.  So there are scoping provisions for all of these things in this chapter.  So this is the starting point of what needs to be accessible.  We start with the presumption that everything needs to be accessible.  If the ADA applies it needs to be accessible.  So a lot of this is telling us maybe things that don't need to be accessible or accessible in limited ways or specific ways or how many need to be accessible.  All of those things are in these sections in chapter 2.  
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Beginning with we have a section called existing buildings.  In the old standard we have all of these different sections.  We had a section for additions.  We had a section for alterations.  We had a section about historic preservation.  In the new standards, in the 2010 Standards we have got one section called existing buildings and facilities and all the unique provisions related to that is in one place.   So that's a little bit simpler in that way.  
Slide 35

This is a big change.  This idea that we had in the old standards we had this section that said if you altered a bunch of little things in a space, then you might trigger a broader requirement to make a space accessible.  If alterations of single elements when considered together amounts to an alteration of a room or a space, then the entire space needs to be made accessible.  In 2010 that's gone and it really is gone.  There is no provision like that.  There is an advisory now that tells us that the alteration of multiple elements within a space may provide a cost effective opportunity to make an entire space accessible.  But it is not ‑‑ it is not this old trying to figure out at what point if you do all these little things does it really look like an alteration of this space.  Alterations need to be accessible within the scope of what's being altered.  But this provision is gone away.  
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Now there is this provision about reducing access.  “An alteration that decreases a building or a facility below the requirements for new construction at the time of the alteration is prohibited.” 
Now this provision is not really new.  We bring it up because it bears repeating and we tend to find it is sometimes misunderstood.  And the key part of this is this link to the new construction requirements.  
    Sometimes folks tend to think that, you know, if you put an accessible feature in place even if it is not required that you have to both maintain it and you can't, you know, forever, can't take it away or reduce the accessibility.  But you can, if either it is beyond the requirements for new construction at the time of the alteration in this case, or if the new standards allow a reduction in maintenance.  So these kinds of things sometimes get a little bit tangled up or a little bit confused for folks.  
Slide 37

We have several new general exceptions and these are broad exceptions, these general exceptions.  Certainly single occupant structures that are accessed either below grade by a below grade passage or elevated above curb height and the classic example of this is a toll booth.  We have a general exception for certain common areas and it is shared areas in jails and prisons that don't serve visitors or accessible cells.  Those common areas don't have to be accessible.  Also certain common areas in residential facilities that don't serve mobility accessible dwelling units.  And we are going to talk a little bit more about residential facilities and what types are covered by the ADA which are only those that are constructed by, provided by state and local governments.  We also have a general exception for certain small elevated employee work areas.  And these are areas not including courtroom stations but small employee work areas that are smaller than 300 square feet in size and elevated 7 inches or more.  And the elevation is essential to the function of that space.  It is why it is elevated.  
    And the classic example of this is a security area, an area where the employees work up there and part of what they are doing is they are looking out to be ‑‑ for security purposes and that's why they are raised up above.  So those little small areas are exempt.  
Slide 38

And we have some more general exceptions that are new.  A lot of these are related to the new recreational spaces.  We have exceptions for raised, refereeing, judging and scoring areas, water slides, animal containment areas not for public use and raised boxing or wrestling rings and raised diving boards and diving platforms, access to those are not required.  
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And there are a lot more very specific exceptions, sometimes fairly narrow ones throughout the standards usually found in the scoping chapters but occasionally you will find one that is actually integrated right into a technical section.  
    So these were just some of the big significant ones.  We don't really have time to go in to a lot of the details of the remaining scoping provisions and all the exceptions in chapter 2.  Some of them we will be touching on.  As we go through some of the more technical specifications in our next couple of sessions, we are going to actually ‑‑ going to be integrating talking about some of the scoping provisions that are really, very, very relevant to the specific section that we talk about.  So we may talk about accessible routes, for example, and we will probably be talking a lot about some of the exceptions and scoping provisions that are related to accessible routes in addition to those technical specifications about what an accessible route looks like.  What the specifications are for that in a technical sense.  
    So some of that will be incorporating as we go along, but we did want to kind of give some of those general broad exceptions and scoping provisions in this session.  
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Now before we open it up for questions we just want to kind of give you a notion of where you can look and where you can find the material and all of that we are talking about today.  The Department of Justice's standards you can find these on their website at ada.gov.  Their standards include the regulatory provisions for both Title II and Title III.  So you can ‑‑ that's an integrated document.  You can find all of that, all the unique provisions that they added along with the Access Board's guidelines on their website.  
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You can also find on their website a guidance document which at a glance looks exactly like or very much like the Standards.  
    But it does have the word "guidance" on there and it is a guidance document.  And really what this essentially is, is a document that includes the kind of analysis section of the regulations that talks about the kind of rationale behind the Standards.  All of that discussion about why they established the Standards that they did.  How they got here.  So there is a lot of good information in there.  All the background, a lot of the comments that were submitted to the department in the process of this rule making that went on for years.  We had all these public comment periods.  And a lot of that background material is outlined and discussed in this guidance document and then DOJ explains why they made the final decisions that they made on the Standards, the decisions that they made.  It also includes some interesting helpful sample designs, some illustrations that show some sample designs for single user toilet rooms because we have some really new requirements related to toilet facilities.  

So they have given several sample designs to kind of illustrate different layouts, different configurations that comply with the new standards.  And similar with hotel guest rooms, they have about a dozen sample designs that show different types of hotel guest rooms with different numbers of beds and sizes of beds and different configurations of bathrooms with different bathing elements, tubs and showers and so forth to show some different ways that these spaces can be designed to be compliant with the new standards.  So that's ‑‑ that can be a really helpful document.  

If you kind of want to look under the hood, so to speak, and get an idea of the background or what was the reasoning behind some of these Standards and we will see more and more as we move forward with some of the unique provisions that they have added in terms of some of these things that we mentioned earlier, housing at places of education, for example, dormitories, student housing, social service center establishments, they did some unique things and came up with some kind of hybrid approaches to some of these spaces that utilize residential features, hotel types of features.  So there is some really unique things that they have done and this guidance document can give a lot of background.  
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Now the Access Board, their guidelines when they finalized guidelines to be used to set standards under the Disabilities Act and the Barriers Act back in 2004, this document that you see here, their ADA/ABA Accessibility Guidelines of 2004, this includes only their guidelines.  If you are still using this document, if you have still got an old paper copy of this document or something, be aware this does not include any of the regulatory provisions that has been added by any of the standard setting agencies under either the Disabilities Act or the Barriers Act.  Now they do very integrated versions of all the new standards on their website.  If you go to their website, you can find an integrated version of DOJ's ADA Standards or any of the standards that have been set under the Barriers Act and you can ‑‑ the regulatory provisions, for example, in DOJ's ADA Standards are integrated throughout the document.  So similar to the way they have presented the advisory information they have presented this regulatory information right there where it applies.  It is not off in the beginning or separate or somewhere where you have to go and look at it and kind of combine it and put it together.  It is integrated right in there so that you can find it fairly easily but you have to sometimes be aware that where the Department of Justice, for example, may have increased a requirement, increased a scoping provision, for example, their language is right there.  But the Access Board's original language is also still there.  They didn't change it.  They didn't override it but they have placed the Department of Justice's language nearby.  So that you still have to be aware that that regulatory information where that DOJ's regulation applies, that regulation is what you want to go by if it conflicts with the Board's guidelines because DOJ's regulation will always be more stringent.  

A standard can never be less stringent than the Board's guidelines but it can be more stringent.  So it is very important to be on the lookout for those things.  This old document, the sections that are preceded by a capital letter F stands for “federal.”  That designates the federal sections that would be relevant to the Barriers Act.  But I encourage you to go to their website if you are not already familiar with that and use those documents that they have there.  I think they are very user friendly.  
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 These are the websites where you can find this material.  Again Department of Justice is at ada.gov.  You can find the standards as well as all of their regulations and a lot of technical assistance material of various kinds related to Title II and Title III of the ADA.  The Department of Justice's ‑‑ I am sorry, the Department of Transportation's website is here, fta.dot.gov/ada.  You can find their ADA regulations, again technical assistance material, and the Access Board site which is at access‑board.gov.  You can find all of their material there as well as again they have posted all of the standards that these other standard setting agencies have set.  So you can find all of that information there as well.  
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So with that we have some time which we have allowed for questions.  So we will see if we have had any questions come in or if you have any questions now, we can try to respond to those.    

   >> MARIAN VESSELS:  Thank you very much, Nancy.  Yes, we do have a few questions.  The first question is a private transit company is purchasing new buses.  They feel accessible ones are too expensive.  Are they required to have accessible buses if their services are being offered to the public?  

   >> NANCY HORTON:  Well, that's fairly complicated.  I mean we really aren't talking about vehicles in this session.  But I can tell you that cost is not necessarily going to be a factor in whether they need to provide accessibility or not.  There are certain instances where private entities that provide transportation are going to have to purchase an accessible vehicle if they purchase or lease a new vehicle at this point in time.  But there are some circumstances where an entity, a private entity could provide what's known as equivalent service.  So they could in theory purchase an inaccessible vehicle and then make arrangements to obtain, lease, use, borrow an accessible vehicle on an as‑needed basis as long as they could ensure that that accessible vehicle would be available to the person who needs it on an equivalent kind of basis, you know a comparable way to the way that the person who doesn't need the accessible vehicle, the person without a disability in terms of things like availability, response time, routes, fares, all of these things so that the person who needs the accessible vehicle can get it, use it in a way that's similar to the person without a disability.  But it is fairly complicated.  It has to do with the type of service that's being provided, the type of vehicle, the demand response systems versus fixed route systems, the size of vehicles can all play in to whether the vehicle needs to be accessible itself.  But certainly there are circumstances where a private entity purchasing say a bus would have to purchase an accessible one.  

   >> MARIAN VESSELS:  Okay Nancy, thank you very much.  We have a question from a practicing architect who is still operating that says Pennsylvania is still operating under IBC 2009, 2009.  How do these regulations apply?  

   >> NANCY HORTON:  Well, the standards that we are really talking about are going to apply ‑‑ wherever the ADA applies, usually the state code is going to also apply.  Because state codes tend to apply to just about anything that's newly constructed or altered.  They don't very commonly apply to things that are just existing, not being altered in most cases.  But when you build a new building or alter one that the ADA applies to, usually you are going to have to make sure you comply with both the ADA Standards and the state code.  So, for example, I know the newer versions of the IBC include a requirement for a specific vertical grab bar at accessible toilets and certain showers.  The ADA doesn't have that.  The ADA Standards don't require that.  So if that's your code, if your code requires that, then you are going to have to put that vertical grab bar in your accessible toilet facilities or accessible ‑‑ certain types of accessible showers to make sure that you comply with your state code.  But then if the ADA Standards are more stringent in some other way, then you would have to do that.  For example, and this may not be the case but let's say, for example, the ADA Standards require a greater number of accessible parking spaces in a parking lot.  Then that's the number of accessible parking spaces that you would have to provide at that facility.  Because that's ‑‑ that's what I was saying about having to compare these codes in this piecemeal kind of fashion, you have to comply with every single provision of both codes.  So wherever one is more stringent than the other, then you do that and then you know you are okay with the other one where the standard is a lesser standard.  
    And the ADA and a state code is not the only example of where you need to do this.  It is a pretty common one but sometimes cities have codes, and sometimes other laws will come in to play or specific license requirements for certain types of occupancies may kick in.  So you always have to, you know, kind of start with the big picture, what laws apply and kind of work your way down.  And again keep in mind that there are facilities where different sections, different portions of a facility will come under different ‑‑ even different laws, a common example of that is some nursing homes/assisted living facilities/independent living facilities where they have these different wings or different areas of the building or different sections on a site where one is purely residential, it is just kind of an apartment building and strictly residential and then there will be another section where it is assisted living and people live there and it is residential but they receive services, social services, they get their meals there and they get transportation services and they get counseling services or what have you.  And then there might be a whole other section that's really a medical facility.  And so those different sections may come under different laws or different requirements based on what they are.  
    So as IBC moves forward and is updated because the model code is updated much more frequently than the ADA Standards are, you know, the ADA is almost going on 24 years old at this point and the standards have been updated, this is just really the one big time that it has been updated.  You know, we had some little transportation stuff back in the early days under the old standards but, you know, the ADA Standards aren't updated on the kind of frequent and ongoing basis the way the IBC is.  So the IBC is going to move on.  It is going to go on and be updated and revised probably, you know, every couple of years.  Every few years that's probably going to happen and it may move beyond, move away where it is not as in sync with the ADA Standards.  And that's fine.  If that's what your code requires you to follow, you are going to need to make sure you follow whatever those provisions are.  Does that help?  

   >> MARIAN VESSELS:  Thanks so much, Nancy.  We have another question.  We in today's session and the other two sessions address accessible route updates required to be updated with other adjacent work, the 20 percent of cost aspect.  

   >> NANCY HORTON:  We certainly can touch on that.  That hasn't changed much.  There is really not a lot new or fundamentally different about that rule.  But there has traditionally been some confusion about that and I think to some extent because a lot of codes state building codes in particular have similar provisions but they very often function a little differently or they have some distinction about them.  But the ADA says that when you alter a primary function area, what's considered a primary function area of a facility, then in addition to making that alteration accessible to the maximum extent feasible, that you need to look at the path of travel that goes to that primary function area.  How do people get off from offsite to that primary function area.  What's the path that they would take.  Is there a parking lot?  Is there a sidewalk?  Is there an entrance?  Is there a corridor?  Are there doors?  How do people get to this primary function area?  You have to look at that path of travel.  And you have to try to improve the accessibility along that path if you have barriers up to the point of disproportionality which is to find as a cost exceeding 20 percent of the cost of the alterations of the primary function area.  

So one of the things that is unique about that in terms of the ADA is what's a “primary function area.”  It is basically the main spaces where people do what they come to that facility to do.  And it includes the spaces where customers or clients or employees do what they come there to do.  So some classic examples are in a restaurant it is the dining room.  It is the kitchen.  Those are the areas where people do what they come in there to do.  Primary function area generally are not things like say a rest room.  In the restaurant you don't go to the restaurant to use the rest room.  You go there to dine.  Usually rest rooms, they are not primary function areas or other types of auxiliary areas, if you will.  So let's say, for example, you alter just a rest room in a restaurant and nothing else.  You have not altered a primary function area.  So this path of travel obligation is not triggered under the ADA.  Now if you alter the dining room, you have now altered the primary function area.  So you make that alteration accessible to the maximum extent that's feasible.  And then you look at that path, whatever it is, parking, entrance, and so forth and you take that cost of that alteration to the primary function area and 20 percent of that, you use that amount of money to try to improve that path of travel, accessible parking spot, ramp to the front door, widen the front door, whatever may be needed until you have spent that 20 percent of that rule.  
    So that's basically the way that works under the ADA.  Does that help?  

   >> MARIAN VESSELS:  Thanks, Nancy.  We have another question about safe harbor.  Can you review again the specifics of the safe harbor provision?  

   >> NANCY HORTON:  Sure.  The safe harbor is basically designed so that anything that was either newly constructed or altered or if, you know, barrier removal activities were done to ‑‑ in compliance with the old standard, then when that new standard came into play that covered entities would not have to go back and redo something that they did correctly back then when they did it.  So that's what it is really all about.  A good example of this is something we are going to touch on a little bit in our upcoming session is that the reach range for operable parts, things that people need to reach, buttons that we need to push and handles that we need to pull and things of that nature that need to be accessible, under the old standard if a person using a wheelchair could approach that operable part, in a parallel direction kind of pull up alongside of it and reach out besides themselves, that button or what have you, could be as high as 54 inches above the floor or as low as 9 inches above the floor.  In the new standards that range has been narrowed.  

Now even if you can pull up alongside something and reach off to the side, people can reach a little higher or a little lower.  Nevertheless that range has been reduced now to match the same range as if you would pull up forward facing the part, the object.  So it can't ‑‑ now that button or that handle can't be higher than 48 inches.  It can't be up to that 54 inches.  It can only be 48 inches maximum or 15 on the low side.  But if you have got a button or a handle or something, operable part that needs to be accessible that's at 54 inches high and you can approach it from the side, pull up alongside of it, you don't have to go and move that down to 48 inches  just because these new standards are in play now.  It complies with the old standards.  You can leave it alone.  It is in the safe harbor.  When you alter that space or that element, then it undergoes a planned alteration, then you are going to move that thing down to 48 inches if you can, if it is technically feasible to do that.  You are going to move that down to the new range which is 48, but until you alter it, it can stay right there at 54 inches and it is fine.  

So that's kind of an example of how the safe harbor works.  And I did mention earlier about recreation spaces because we have all these new standards for recreational facilities that we didn't have before.  Technically they are not considered to be in the safe harbor because there was no standard.  So they can't have complied with a standard that didn't exist.  But the Department of Justice didn't change a lot in terms of these recreational facilities from the Board's guidelines that they finalized years ago, and a lot of covered entities, particularly state and local government entities started using those guidelines as a guideline when they would build a new swimming pool or a new golf course or a new playground.  They would have to follow them because they didn't have anything better to follow.  They have to try to make things accessible because state and local governments have this really more general overarching obligation under the law to make their programs accessible, to make their activities accessible.  It is a little different than Title III which is a little more focused in terms of facilities.  

So a lot of these public entities started following the guidelines years ago.  So now they can look at the new standards and look at their ‑‑ in some cases their playground or their swimming pool or something and they are fine.  It is not technically the safe harbor but they essentially are in line with these new standards.  So they also don't need to necessarily go back and do things to these kinds of spaces because they follow the guidelines and the guidelines didn't change really when they became standards.  So that's a little bit of a twist that's not technically the safe harbor, but it kind of has the same result at the end of the day.  You have got things out there that are really okay.  It is a little bit different though.  
    But that example of the 48 inches versus the 54, that's a true example of the safe harbor.  Anything that complies with the old standards you can leave it alone until it undergoes an alteration.  It is going to be fine.  

   >> MARIAN VESSELS:  Great.  Thank you.  We have another question.  In Section 504, what constitutes an open riser on stairs when the standard states that open risers are not permitted?  Can there be perforations or openings of a minimum size in the riser?  

   >> NANCY HORTON:  I am not familiar with anything that talks about openings or a minimum size.  I guess something that I guess you are probably talking about something that has little holes in it or something.  But an open riser is essentially, there is nothing there.  It is steps that are treads are supported usually out all the way to the sides.  So that between the treads it is just open space.  It is literally empty space.  You could put your foot right through there.  That's not allowed because that's ‑‑ that's a tripping hazard.  It is kind of a safety issue along with an accessibility issue.  Particularly people who are blind have low vision, have trouble with open risers.  They might slide their foot along the top of the tread of a stair until their toe meets the riser.  So they are kind of looking for that as to where is the next step.  Looking for that riser so that they know where to lift their foot up to get to the next tread.  So that's what an open riser is.  Basically means it is empty space.  It is air.  There is nothing there.  So that's not allowed.  

So I don't ‑‑ I am not familiar with anything that says you can have some kind of openings in a riser, like you might be talking about what you see on playgrounds or something of that nature where you see stairs made out of metal with or material plastic or something with little holes that are kind of designed to facilitate air circulation and things of that nature.  I haven't seen anything like that.  But I know that a truly open riser where there is nothing there, that you couldn't have on any kind of a stairway that's required to be accessible which not all stairways are required to be accessible but many are.  

   >> MARIAN VESSELS:  All right.  Well, thank you, Nancy.  That is the end of our questions for today.  Nancy, do you have any last thoughts?  
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>> NANCY HORTON:  No, I guess we picked up a tailwind today.  So we are going to be able to let you all go a few minutes early which I am sure none of you mind.  But before we do go we want to make sure that you have contact information.  If you have, you know, general questions about the ADA, anything to do with the ADA, whether it has to do with the Standards or any other aspect of the ADA, you can contact your regional ADA Center.  You can call toll free at 800‑949‑4232.  You can find us online at adata.org and find your regional center that way.  

If you have questions for us, specifically questions about this presentation or the webinar series or questions specifically for us, you can contact us here in the Mid-Atlantic region.  That same toll free number will work for you if you are located in our region in the Mid-Atlantic states of Delaware, Maryland, Pennsylvania, Virginia, West Virginia or the District of Columbia, or you can call us locally at 301‑217‑0124 and you can find our regional website online at adainfo.org.  So that's how you can contact us.  And we also want to give you the code for those of you who need that for continuing education credits or learning units and all of those kinds of things.  The code for today's session is ______  And consult your ‑‑ the e‑mail that you got reminding you about today's session, that message includes some additional information on how to go about receiving your continuing education credits.  And we want to thank you very much for joining us today.  And we will move in to talking about the different technical sections of the Standards and get in to a little more of the nitty gritty in our next couple of sessions and we look forward to that.  Thank you so much.  Marian.  

   >> MARIAN VESSELS:  Nancy, thanks so much for your presentation today.  Please remember to join us again next Thursday, the same time for a session 2 of this series.  Have a great afternoon.  Thank you for joining us.  
    (Session concluded at 2:25 p.m. CST)
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